Q & A for Districts/Consortiums: Reducing MOE 2009-2010

1) May LEAs use the flexible authority available under IDEA, section 613(a)(2)(C) (34 CFR §300.205) to reduce their local, or state and local, expenditures for special education and related services?  If so, how?

Under certain circumstances, in accordance with IDEA section 613(a)(2)(C), in any fiscal year that an LEA’s subgrant allocation exceeds the amount that the LEA received in the previous fiscal year, that LEA may reduce the level of local, or state and local, expenditures otherwise required by the LEA MOE requirements (in IDEA, section 613(a)(2)) by up to 50 percent of the increase in the LEA’s subgrant allocation.  The LEA must spend the ‘freed-up’ local or, state and local, funds on activities that are authorized under the Elementary and Secondary Education Act (ESEA) of 1965. 
IDEA requires a district expend the freed-up state/local funds on activities authorized by the Elementary and Secondary Education Act (ESEA). (34 CFR §300.205)  This includes any activities under Title I, Impact Aid, and other ESEA programs. 

Title I Activities
· Improving Basic Programs Operated by LEAs 

· Improving Student Reading Skills 

· Education of Migratory Children 

· Prevention and Intervention Programs for Neglected, Delinquent or At-Risk 

· National Assessment 

· Comprehensive School Reform 

· Advanced Placement Programs 

· School Drop-out Prevention 

Other Title I Activities 

· Preparing, Training and Recruiting High Quality Teachers and Principals 

· Language Instruction for Limited English Proficient and Immigrant Students 

· 21st Century Schools 

· Promoting Informed Parental Choice and Innovative Programs 

· Flexibility and Accountability 

· Indian, Native Hawaiian, and Alaskan Native Education 

· Impact Aid Program 

Impact Aid 

School districts may use Impact Aid for a wide variety of expenses, including the salaries of teachers and teacher aides; purchasing textbooks, computers, and other equipment; after-school programs and remedial tutoring; advanced placement classes; and special enrichment programs.

2) How can an LEA determine that it is eligible to reduce its state and local effort by up to 50 percent of the increase in its subgrant allocation?  (Revised April 13, 2009)

The first step for an LEA that is considering taking advantage of this flexibility is to compare the total Federal subgrant allocation the LEA received under the Part B Grants to States program in FY 2008 with the total subgrant Grants to States allocation they expect to receive in FY 2009 (including both the regular Part B LEA Grants to States subgrant allocation and any Part B IDEA Grants to States ARRA funds that the LEA receives).  If the total Federal subgrant allocation under the Part B Grants to States program received by an LEA in FY 2009 exceeds the amount received by that LEA in FY 2008 under that program, the LEA may be eligible to reduce the level of local, or state and local, special education expenditures otherwise required, by up to 50 percent of this increase. 


There are other provisions of the IDEA that limit whether an LEA may reduce local effort under IDEA section 613(a)(2)(C) (34 CFR §300.205).  Under IDEA section 616(a) (34 CFR §300.600(a)(2)), SEAs are required to make determinations annually about the performance of each LEA using the following categories:  Meets Requirements, Needs Assistance, Needs Intervention, and Needs Substantial Intervention.  Under 616(f) (34 CFR §300.608(a)), if in making its annual determinations, an SEA determines that an LEA is not meeting the requirements of Part B, including meeting targets in the state’s performance plan, the SEA must prohibit that LEA from reducing its MOE under IDEA section 613(a)(2)(C) for any fiscal year.  Therefore, an SEA must prohibit an LEA from taking advantage of the MOE reduction under IDEA section 613(a)(2)(C) if the LEA’s determination is Needs Assistance, Needs Intervention, or Needs Substantial Intervention. 

Also, IDEA section 613(a)(2)(C)(iii) requires an SEA to prohibit an LEA from reducing its MOE if the SEA has taken responsibility for providing a FAPE in the LEA because the LEA is unable to establish and maintain programs of FAPE, or the SEA has taken action against the LEA under IDEA section 616.  
Finally, an LEA that is required to use 15 percent of its IDEA Part B allocation on CEIS because the SEA identified the LEA as having significant disproportionality under 34 CFR §300.646, will not be able to reduce local MOE under IDEA section 613(a)(2)(C).

3) If an LEA opts to utilize the flexibility available under IDEA section 613(a)(2)(C) (34 CFR §300.205) to reduce its MOE in the current fiscal year, what effect would this reduction have on the LEA’s expected level of MOE in future years?  


If an LEA chooses to utilize the flexibility available under IDEA section 613(a)(2)(C) to reduce the level of local, or state and local, expenditures otherwise required in the current fiscal year, in subsequent fiscal years the LEA would be required to maintain effort at the reduced level -- except to the extent that an LEA increases the level of expenditures for the education of children with disabilities made by that LEA above the level of expenditures in FY 2009, using local, or state and local funds.  In other words, an LEA choosing to take advantage of this flexibility may reduce the required MOE level in subsequent years, until that LEA increases the level of special education expenditures, using state or local funds, on its own.

4) What is an example of how the provision in IDEA section 613(a)(2)(C) (34 CFR 300.205), authorizing LEAs to reduce their MOE “up to 50 percent” operates, in light of the IDEA Part B ARRA funds? 


The FY 2009 IDEA Part B ARRA funds will significantly increase LEAs’ IDEA FY 2009 allocations over their FY 2008 allocations.  Some LEAs will be able to take advantage of this flexibility to reduce MOE.  For an eligible LEA to determine the 50 percent reduction amount, the LEA should first aggregate both distributions of its ARRA Grants to States (IDEA section 611) funds and its total regular Grants to States FY 2009 allocation.  From that total, subtract the total FY 2008 Grants to States allocation.  Fifty percent of the remainder (the increase in the LEA’s Grants to States FY 2009 allocation over its FY 2008 allocation) represents the amount by which the LEA may, under certain circumstances, be able to reduce its local, or state and local, effort.  For example, if the LEA received $500,000 in FY 2008 and its IDEA Part B ARRA Grants to States and regular FY 2009 Grants to States allocation is $1,200,000, the increase is $700,000 and the LEA may reduce its local, or state and local, effort by $350,000 (50 percent of $700,000).

The LEA, however, must spend the full amount by which it reduces local, or state and local, effort for special education and related services under this provision on activities that could be supported with funds under the ESEA - regardless of whether the LEA is using funds under the ESEA for those activities.  This includes any activities allowed under Title I, Impact Aid, and other ESEA programs.  A list of these activities is provided in the  Question One of this document. An LEA could use these funds to pay for activities that are currently being funded with other state or local funds or for new activities.

n An LEA choosing to take advantage of this flexibility is only required to maintain expenditures at the reduced MOE level in subsequent years, until that LEA increases the level of special education expenditures, using state or local funds, on its own.  For example, if the LEA expended $2,000,000 of local and state funds on special education and related services in FY 2008 and lowered that amount by $350,000 (from the example above) in FY 2009, the LEA must expend at least $1,650,000 in state and local funds on special education and related services in FY 2010 to meet the MOE requirement in 34 CFR §300.203.  In FY 2009, the year the LEA took the MOE reduction, it also must ensure that $350,000 is expended on activities allowable under the ESEA.  In FY 2010 and subsequent years, the LEA does not have to continue to separately “track” the $350,000 expended for ESEA activities.

5) How does taking advantage of the 50 percent MOE reduction under the IDEA, and using a comparable amount of state and local funds for ESEA activities affect an LEA’s ESEA MOE level? 


Many (but not all) ESEA programs include a MOE requirement, which is described under 34 CFR §299.5.  Under this MOE requirement, each LEA must demonstrate that, during the prior fiscal year, it expended at least 90 percent of the amount expended in the second preceding fiscal year.  This MOE amount is calculated based on the LEA’s expenditures from state and local funds for free public education, including expenditures for administration, instruction, attendance and health services, operation and maintenance of plant, fixed charges, and net expenditures to cover deficits for food services and student body activities.  The LEA may NOT include the following in its calculation:  any expenditures for community services, capital outlay, debt service or supplemental expenses made as a result of a Presidentially declared disaster or any expenditures made from funds provided by the Federal Government.  

6) We would expect that local and state funds used to provide special education and related services would be included in the calculation of state and local funds expended for a free public education.  Therefore, shifting local and funds from special education activities to ESEA activities should have no appreciable effect on the LEA’s overall expenditures for a free public education under 34 CFR §299.5.   Are there other provisions that would allow an LEA to reduce MOE?


Aside from the 50 percent reduction potentially allowed to LEAs under section 613(a)(2)(C) (34 CFR §300.205), LEAs may reduce their level of local, or state and local expenditures below amounts expended in the prior year under 34 CFR §300.204 if such a reduction is attributable to any of the following:

1) The voluntary departure, by retirement or otherwise, or departure for just cause, of special education or related services personnel;

2) A decrease in the enrollment of children with disabilities;

3) The termination of the obligation of the agency, consistent with Part B, to provide a program of special education to a particular child with a disability that is an exceptionally costly program, as determined by the SEA, because the child:  (a) has left the jurisdiction of the agency; (b) has reached the age at which the obligation of the agency to provide FAPE to the child has termination; or (c) no longer needs the program of special education; 

4) The termination of costly expenditures for long-term purchases, such as the acquisition of equipment or the construction of school facilities; and/or

5) The assumption of cost by the high cost fund operated by the SEA under 34 CFR §300.704(c).
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