Recent DV questions:
1) Does the state have a statutory obligation to discover police reports to a victim in a DV case?

a. Answer: The only statute that I’m aware of that mandates discovery of police reports to a victim is ORS 135.857. That statute applies in automotive collision cases where the D is alleged to be on drugs/alcohol. However, even within that statute, there is a provision that allows the State to impose conditions so that discovery doesn’t interfere with D’s prosecution. ORS147.419 provides a victim with the ability to obtain transcript, audiotape, or videotape of a proceeding where one was made. The victim still has to pay the copying costs. 

2) What is the definition of “willful” in the context of proving a Restraining Order violation? (This DDA had a judge who found that in order to find a “willful” violation, there had to be proof of “bad intent”)

a. Answer: In re Chase, 339 Or 452 (2005): “For purposes of ORS 33.015(2) which defines “contempt of court” proof that a party had knowledge of a valid court order and failed to comply with it establishes a finding of “willfulness.” BUT a finding that a party acted willfully under that standard, and hence committed contempt, does not necessarily establish that he acted with “intent”. 

3) Can the court, upon entering a Restraining Order, prohibit a Defendant/Respondent from possessing firearms? 
a. Answer: Pursuant to ORS 107.718, upon a showing that the petitioner has been a victim of abuse committed by the respondent within 180 days preceding the filing of the petition, that there is an imminent danger of further abuse to the petitioner and the respondent represents a credible threat to the physical safety of the petitioner or the petitioner’s child, the court shall, if requested by the petitioner, order: (There are multiple subsections) One of the subsections (h) provides latitude for the court to impose any restriction on the respondent that the court finds necessary for the safety and welfare of the petitioner. So, the answer is YES. 

b. The other consideration is what effect does a firearms prohibition have on D’s federal firearms rights?

i. Answer: There would be a federal violation (of 18 USC 922(g) IF certain  requirements/factors are met: 

1. Was there a hearing (to contest the RO)? The D either had to participate OR have an opportunity to participate

2. The correct relationship between the parties was established (i.e. “intimate partner”: spouse, former spouse, co-parent, a person who cohabitates or HAS cohabitated with respondent)

3. RO restrains certain future conduct: (harassing, stalking, or threatening petitioner) OR the order restrains respondent from engaging in conduct that would place the intimate partner in reasonable fear of bodily injury

4. The order includes a finding that the respondent is a credible threat to the physical safety of the intimate partner or child, OR the Order, by its terms, explicitly prohibits the use, or threatened use of physical force against the intimate partner or child that would reasonable be expected to cause bodily injury. 
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