COMPILATION OF RESOURCE REQUESTS AND ANSWERS
DV STATUTES:
There are several statutes that apply specifically to DV. Here are some:
 

ORS 132.586 (Pleading Domestic Violence in accusatory instruments) simply says that a crime of "DV" can be plead by adding the words "constituting domestic violence" to the caption. However, it refers to another statute, ORS 135.230.

 

ORS 135.230 is in the Release of Defendant section. It defines "abuse" (basically, Assault or Attempted Assault, Menacing, and any form of sexual abuse). It also defines "Domestic Violence" as "abuse" (see definition above) that happens between person with specific relationships. 

 

Putting those things together, really the ONLY crimes we can add the "constituting DV" to are the ones listed above (unfortunately).

 

ORS 133.055 (Mandatory Arrest) also defines the “DV” crimes for which an officer must arrest as basically Assault or Attempted Assault and/or Menacing.

ORS 133.310 and 133.381 provides for when arrest must happen for violation of certain court orders 

ORS 137.03: Civil compromise cannot occur in certain DV cases

ORS 147.035: Provides that counseling expenses for children who witness domestic violence may be compensable up to $10,000

A prosecutor can use OTHER types of "DV" convictions (i.e. those that don’t fall within the definition of ORS 135.230) in certain types of criminal trials. That rule is Oregon Evidence Rule 609 (ORS 40.355).  When you look at this provision, you'll see that the list of "DV" crimes that we can use for impeachment is greater than just Assault/Attempted Assault and Menacing.

 

Additionally, I know that most jurisdictions add an "asterisk" to all crimes charged against a person if the relationship between the defendant/victim is one defined by ORS 135.230, thus indicating that it is a "DV" case.

ORS 166.065 (4)(b)(A) and (B)(not just your normal class B misdo Harassment): If a person subjects another to alarm by conveying a telephonic, electronic or written threat to inflict serious physical injury on that person or to commit a felony involving the person or property of that person or any member of that person’s family, which threat reasonably would be expected to cause alarm AND the person has a previous conviction under that subsection and the victim of the current offense was the victim or member of the family of the victim of the previous offense, OR at the time of the current offense the victim was protected by a stalking protective order, a Restraining Order, or any other court order prohibiting contact with the victim THEN it becomes a CLASS A MISDEMEANOR
 
KIDNAPPING AND RELATED OFFENSES


State v. Mejia, 348 Or 1, __ P3d __ (2010).  Defendant waited outside the victim’s apartment and grabbed her as she tried to leave and pushed her back inside.  He took her cell phone when she tried to call for help, and forced her down a hallway and into a bedroom.  There, he threatened to kill her, and prevented her from escaping by pushing her down and choking her repeatedly over the course of an hour and a half.  Defendant let the victim go only after she told him she would reunite with him.  In his trial for first-degree kidnapping, under ORS 163.225(1)(a), on the theory that he took the victim from one place to another with the intent to interfere substantially with her personal liberty, defendant moved for judgment of acquittal, arguing that his “minimal movement” of the victim was insufficient to prove that he had the intent to interfere substantially with her liberty.  The trial court denied his motion.  Held: Affirmed.  The state was not required to prove that defendant moved the victim a “substantial distance.”  A rational trier of fact could find that defendant’s acts of moving the victim from her front door into her bedroom, taking away her phone, preventing her from screaming, restraining her, and choking her when she tried to escape, showed his intent to interfere substantially with her liberty.

State v. Walch, 346 Or 463, 213 P3d 1201 (2009). Defendant dragged the victim 15 feet and tried to force her into the trunk of a car; she was able to prevent him from closing the trunk lid and escaped. In his trial for second-degree kidnapping under ORS 163.225(1)(a), defendant argued in his motion for a judgment of acquittal that the state failed to prove that he moved her from “one place to another.”  He asserted that the state must prove that defendant moved the victim a “substantial distance.” The Court of Appeals affirmed.  Held: Affirmed.  [1] To prove movement from one place to another, the state need not prove that the victim was moved “a substantial distance.” [2] Although distance is one factor in determining whether the victim was taken from “one place to another,” other important factors are whether the movement limited the victim’s freedom of movement and increased the victim’s isolation.  The movement of the victim 15 feet from an open driveway to a qualitatively different, more mobile and isolated place (the trunk of a car) is sufficient evidence of movement from “one place to another.”

 
RELEASE ISSUES

ORS 135.240 covers "Releasable Offenses". Basically, unless there is an exception, Defendant shall be released with certain conditions.

 

One of the "exceptions," however, is if the defendant is charged with a "violent felony." A Violent Felony is defined as "a felony in which there ws actual or threatened serious physical injury to a victim or a felony sexual offense" (ORS 147.500(14)), Art. 1 Sec. 43 (Constitution), ORS 135.240(6)

 

IF there is a violent felony (Kidnap I, Crim. Mistreatment, for instance), then ORS 135.240 (4)(a) states that release SHALL be denied if the court finds: (before indictment) that there was probable cause to believe D committed the crime (If he was indicted, then that is proof enough); that there is clear and convincing evidence that there is a danger of physical injury or sexual victimization to the victim or members of the public by the D.

 

Really, it's a pretty low standard. If the D wants to have a hearing on the issue of release, he has to request one. 

 

Notwithstanding that provision, if the D is charged with a BM 11 charge then the court "shall set a security amount of NOT LESS than $50K UNLESS the court determines that amount to be unconstitutionally excessive, and may not release the D on any form of release OTHER than a security release" if 1) The U.S. Constitution prohibits release under (4) (violent felony); the court determines the D IS eligible for release under (4) OR the Ct. finds that the charge is NOT a violent felony. ORS 135.240 (5)(a).

 

On TOP of that, IF the charge is one of Domestic Violence, then ORS 135.250(2)(a) says that the court SHALL include as a condition of the release agreement that the defendant NOT contact the victim UNLESS 1) the victim PETITIONS the court for contact; AND 2) the court finds, AFTER A HEARING, that waiving the condition is in the BEST INTERESTS of the parties AND the community. 

 

ALSO, remember that the victim has a right to be heard at all "critical stages" of the prosecution, including on release decision. 

  

PREVIOUS CONVICTION ISSUE: 
Facts: D pleaded guilty to a DV assault and is released pending sentencing. While on release, he assaults the same victim. 

Question: Can the D be charged with FELONY assault (previous conviction on same V) for the second assault?

Answer: (From our Appellate Division): For purposes of 163.160(3)(a) and (b), an assault that a defendant commits after he was found or pleaded guilty to a previous assault but while awaiting sentencing on that "conviction" can be elevated to a felony offense.

Appellate Analysis: 

Whenever there is a "previously convicted" clause, it raises two separate issues:  (1) "previously" to what, and (2) what does "convicted" mean?  It's important to pay attention what word is being modified by "previously" -- i.e., does it relate way back to the time when the defendant committed the crime being sentenced or just to the time of sentencing on that offense?  When the issue is what "conviction" or "convicted" means, it's always crucial to pay careful attention to the statutory context, because that term can mean either broadly a determination of guilt (by plea of verdict) or more narrowly an complete adjudication of guilt (imposition of sentence and entry of judgment). 

 

    ORS 163.160(3)(a) and (b) provide that fourth-degree assault becomes a felony "if the person commits the crime ... and ... The person previously has been convicted" of committing a similar offense.

 

    The structure and the use of present-tense "commits" suggests that for purposes of this statute the adverb "previously" refers back to the time when the defendant committed the crime being sentenced -- i.e., was he already had been "convicted" of a similar offense when he committed the new offense?  The structure of ORS 137.712(2), in contrast, requires a determination whether at the time of sentencing the defendant has a previous conviction.  Consequently, Isabell isn't necessarily on point for that particular issue, and Allison arguably is more pertinent (although that decision later was called into question in Burdge v. Palmateer, 338 Or 490 (2005)).

 

    In the case at issue here, the defendant already was determined to be guilty on Crime 1 -- based on his plea of guilty -- at the time he committed Crime 2.  Consequently, if the "previously has been convicted" clause uses "convicted" in the broader sense of determination of guilt, then he was "previously ... convicted" at the time he committed Crime 2.  On that issue, I think that the analysis in Isbell, 178 Or App at 526-29, is more on point.  That is, for purposes of ORS 163.160(3)(a) and (b), an assault that a defendant commits after he was found or pleaded guilty to a previous assault but while awaiting sentencing on that "conviction" can be elevated to a felony offense.

 

--Tim Sylwester

------------------------------------------------------------------------------------------------------------
We have room to make the argument here that "convicted" includes a finding of guilt (before the imposition of sentence).  I would have no trouble saying that the legislature intended that a second DV assault -- committed after a guilty finding but before sentencing on the first case -- would be a felony, just as it would if the defendant already had been sentenced.  There's no reason to distinguish among the two in this context.  (Compare the crime of being a felon in possession, which may depend on the circumstance that the prior felony was not reduced to a misdemeanor at sentencing.  State v. Dintelman, 112 Or App 350 (1992):  the definition in ORS 166.270 of "convicted of a felony" requires that there be a judgment of conviction and sentence).  

 --Jennifer Lloyd
CONTEMPT INFORMATION:
In re Chase, 339 Or 452 (2005). "For purposes of ORS 33.105(2) which defines "contempt of court" proof that a party had knowledge of a valid court order and failed to comply with it establishes a finding of "willfullness." BUT a finding that the party acted willfully under that standard, and hence committed contempt, does not necessarily establish that he acted with "intent". 

Contempt is not a crime, "rather, it's a unique and inherent power of the a court to ensure compliance with its orders." State v. Lam, 176 Or. App. 149, 158 (2001). 

State v. Reynolds 239 Or App 313, 243 P3d 493(December, 2010): Defendant was found to be in contempt of a court order. A Judgment reflected Defendant’s “conviction” for contempt. Court of Appeals reversed. Contempt is not a crime therefore a finding of contempt is not a “conviction.”
**Multnomah County’s Public Defender’s office is moving to correct the Contempt Judgments: “Our office is filing motions to correct the judgments in all of our VRO-Contempt cases pursuant to the recent court of appeals opinions.  See State v. Reynolds.  The motion requests that the trial court amend the judgment pursuant to ORS 138.083 to reflect a general judgment of contempt rather than a judgment of conviction.  Please let me know your positions on the motion.”
CRAWFORD ISSUE:

So the basic premise of Crawford is: Defendant has the right to Confrontation of witnesses testifying against him. 

 

The court broke it down so that the rule applies only to "testimonial" statements of witnesses. However, Crawford does not define testimonial.

 

Later cases do define testimonial a bit:

 

Davis v. Washington, 126 S.Ct.2266; Hammon v. Indiana, 

 

Police Interrogation is NON-Testimonial if:

 

--Objective circumstances show that the primary purpose of the interrogation is to enable police to meet an ongoing emergency

 

It IS testimonial if:

 

--No ongoing emergency

--Primary purpose of interrogation is to establish or prove past events potentially relevant to later criminal case

 

"It is in the final analysis of the declarant's statements, not the interrogator's questions, that the Confrontation Clause requires us to evaluate."

 

 Statements that have been considered to be testimonial:

 

Preliminary Hearing testimony, Prior Trial testimony, Police "interrogations", affidavits/sworn statements, depositions

 

The courts have said that testimonial statements are those "directed at government agents that "REASONABLY OBJECTIVE" people would know would be available for use at later trial." 

 

Non-Testimonial statements have been:

 

--911 tapes

--Statements to officers when on-going emergency

--casual or off-hand remarks to friends, neighbors, acquaintance

 

SO, IF the statement is NON-testimonial, Crawford does NOT apply BUT you still have to find a Hearsay exception for it to come in. 

 

So, the analysis is: Is the statement Testimonial? If YES, then the witness needs to testify. If NO, then the witness need not be there (must show unavailability, however), but there needs to be a hearsay exception to allow it in. 

 

The only statute that I know of that mandates discovery of a police report to a victim is 135.857. That statute applies in automotive collision cases where the D is alleged to be on drugs/alcohol. However, even within that statute, there is a provision that allows the State to impose conditions so that it doesn't interfere with D's prosecution. 

Below is a link to the NDAA website where you can apply to receive an updated Crawford Outline. The application also allows you to select to receive other resource information. 

http://www.ndaa.org/apri/programs/ncpca/crawford.html
RIGHT TO CONFRONTATION:

(Uncooperative victim/witness) The case that I always cite is State v. Sullivan, 217 Or App 208 (2007) (fact that cross-examination was not effective does not mean that defendant lacked that opportunity; victim's lack of memory did not mean that defendant was denied opportunity for cross-examination).  There's also (slightly more recently) State v. Bumgarner, 219 Or App 617 (2008) (holding the same thing). 

(Child Witness/Victim) Unfortunately, I think it violates the D's Confrontation rights to have a witness testify outside of the courtroom (or, rather, outside of the D's presence). There is a case (below) that I think, though it's in the context of a competency hearing, would apply. 

 

Also, though I haven't looked, I think Kirkpatrick's talks about a situation like the one you're describing. I think the kiddo's gonna have to testify in court, if that's what you decide you have to do. 

 

State v. Kitzman, 323 Or 589 (1996): The D's right of confrontation under the Oregon Constitution was violated by excluding him from a hearing under OEC 803(18a)(b) to determine competency and availability of a child victim, and by precluding his attorney from examining the child. 

STALKING ORDERS:
There are two types of Stalking Orders:

 

One is initiated by the police (ORS 163.744) based upon information received from the complainant/victim.

 

The other is a civil Stalking Order (ORS 30.866). The victim/complainant initiates this him/herself and goes to court. 

 

In the civil Stalking Order, if a judge finds PROBABLE CAUSE to believe that there has been Stalking, then they will issue a TEMPORARY Stalking Order. This Order will have to be served upon the respondent/defendant by the Sheriff's Office. And, along with it, that person will receive a date to appear to show cause (hearing) why a PERMANENT Stalking Order shouldn't issue. THAT hearing can be continued for up to 30 days. In fact, in both the CIVIL Stalking Order and a CRIMINAL Stalking Order, a hearing can be continued for up to 30 days. 

 

In a civil Stalking Order hearing, IF the respondent doesn't appear, the court can STILL issue a PERMANENT order if they find that there is preponderance of the evidence to believe that Stalking has occurred. The same is true for a criminal Stalking Order hearing. 

 

If the complainant (victim) doesn't appear for the hearing (either in the civil or criminal), usually the court dismisses the Temporary Stalking Order. 

 

For BOTH civil Stalking Orders (initiated by the complainant) and criminal Stalking Orders (initiated by a police officer on an official complaint form), violations are CRIMINAL and arrest for violations of the Orders are MANDATORY. 

 

So, basically, there is almost always a TEMPORARY Stalking Order FIRST. Then, there is a hearing to give the respondent an opportunity to show the court why a PERMANENT Order shouldn't be in place. But, usually, after the court hears the evidence, they issue a PERMANENT Order. And, typically, Stalking Orders are for life. 

 

PERSONAL SERVICE IN STALKING ORDERS: 

It sounds like your question is about how to effectuate "personal service" of a Stalking Order when the respondent/defendant lives out of state? 

 

In my brief research, I did not find any "caselaw" directly on point. I went to the statutes, next, to find direction.

 

Here's what I've cobbled together:

 

The Oregon Rules of Civil Procedure (ORCP), Rule 7 define "personal service" (of a summons) (in state or out of state) as: "delivery of a true copy of the summons and a true copy of the complaint to the person to be served." 

 

That seems easy enough. 

 

Next, I went to ORS 163.741, the statute that talks about "Service of Order" (for Stalking Protective Orders). That statute says that the "person serving the order shall deliver forthwith to the county sheriff a true copy of the order and an affidavit of proof of service on which it is stated that personal service of the order was made on the respondent." 

 

Putting the two together, it appears that  as long as the person who "serves" the order provides the county sheriff with an affidavit affirming as much, then service should be complete. So, theoretically a person (law enforcement) mails off the order (certified mail, for instance), confirms it was delivered, then files a copy of the order and an affidavit with the sheriff indicating the type of service made. It SEEMS legitimate.
 

Or, if you had an assisting agency serve the respondent and that officer provides you, the primary officer, with an affidavit of service which you then can incorporate into an affidavit of your own about how service was effectuated, then that would suffice as well. 
 
FEDERAL FIREARMS PROHIBITION:

You've hit upon one of a number of hurdles with qualifying Oregon Misdemeanor crimes of DV for federal firearms prohibition: while the relationship (brother/brother) IS "DV" in Oregon, it is NOT for purposes of the Federal Definition. (See Below). 

(More Restrictive than Oregon)

•
Current/Former Spouses

•
Persons with whom V shares a child

•
Person who was/has cohabited as spouse, parent or guardian

+     Person who was/has been similarly situated to the victim as a spouse, parent, or guardian

However, just because there is no federal prohibition under 18 USC 922, there is still the court's discretion to impose probation conditions under 137.540 (2): "In addition to general conditions, the court may impose any special conditions of probation that are reasonable related to the crime of conviction or the needs of the probation for the protection of the public or reformation of the probationer, or both..." 

-----------------------------------------------------------------------

As you’ll remember from the Firearms training in February, the federal definition of a misdemeanor crime of DV includes any crime that has as an element “the use or attempted use of physical force, OR the threatened use of a deadly weapon.” The US Attorney’s office has said that despite the fact that in Oregon, Strangulation does not qualify as a “DV” crime under our “abuse” statute, it WOULD qualify under the federal definition. You’ll also recall that in addition to proving the “element” piece of it, the other things to consider are the relationship between the parties (the federal definition of “intimate partners” is more restrictive than Oregon’s “family/household members”) and there are due process considerations (the defendant was represented by counsel or knowingly waived his right, etc).
Even though Strangulation is NOT a “constituting DV” crime in Oregon, the feds would/could still take it if the relationship that qualified the parties was pleaded in the body of the charge (i.e., the Defendant knowingly impeded the blood/breathing of another person, to wit: Jane Doe, the Defendant’s wife…etc.,) OR this was proven in trial (it would be helpful if it was on the judgment, perhaps).
As for whether the feds would actually take the case, I don’t know. They said they want to be more aggressive about these cases.

If you don’t have the materials from the conference still, I would encourage you to go on the U.S. Attorney website and get them. The materials include the “cheatsheets” I created that spell out the differences between Oregon/federally and make suggestions about what to do. Also, there is a “checklist” from the US Attorney’s office about what they would need to file on these cases.
OUT OF STATE CONVICTIONS:
This is Washington's Felony Harassment statute (see below): (It appears that it's akin to our Menacing statute). In order to qualify for similar treatment for impeachment or for Guideline purposes, the out of state conviction has to mirror an Oregon statute/crime. Basically, this wouldn't be a felony in Oregon, so it can't be counted as a felony for our sentencing purposes. (State v. Tapp, 110 Or App 1(1991).) However, it could count (potentially) as a Person misdemeanor...

(The OCR has some good cases about this issue that might be helpful in the future...page 649). ---Erin 

A person is guilty of harassment if: 

(a) Without lawful authority, the person knowingly threatens: 

(i) To cause bodily injury immediately or in the future to the person threatened or to any other person; or 

(ii) To cause physical damage to the property of a person other than the actor; or 

(iii) To subject the person threatened or any other person to physical confinement or restraint; or 

(iv) Maliciously to do any other act which is intended to substantially harm the person threatened or another with respect to his or her physical or mental health or safety; and 

(b) The person by words or conduct places the person threatened in reasonable fear that the threat will be carried out. "Words or conduct" includes, in addition to any other form of communication or conduct, the sending of an electronic communication. 

(2)(a) Except as provided in (b) of this subsection, a person who harasses another is guilty of a gross misdemeanor. 

(b) A person who harasses another is guilty of a class C felony if either of the following applies: (i) The person has previously been convicted in this or any other state of any crime of harassment, as defined in RCW 9A.46.060, of the same victim or members of the victim's family or household or any person specifically named in a no-contact or no-harassment order; or (ii) the person harasses another person under subsection (1)(a)(i) of this section by threatening to kill the person threatened or any other person. 

(3) The penalties provided in this section for harassment do not preclude the victim from seeking any other remedy otherwise available under law. 

[2003 c 53 § 69; 1999 c 27 § 2; 1997 c 105 § 1; 1992 c 186 § 2; 1985 c 288 § 2.]

RESTRAINING ORDER/RELEASE AGREEMENT VIOLATIONS AS BASIS FOR BURGLARY:
State v. Maxwell, 213 Or App 162 (2007): Regardless of whether the existence of a valid RO would have removed the v's ability to consent to D's entry into her home, the V's statements to officers that D had broken into her home were suffiicient to support a conviction for burglary despite D's claim that he had not entered unlawfully.

 

State v. Hall, 181 Or App 536 (2002): D's entry into v's home in violation of a conditional RELEASE AGREEMENT is NOT a basis for a burglary conviction IF the victim otherwise consented. 

 

The court in Maxwell didn't reach the issue in Hall, but it is arguable that because the victim is a party to the RO, it precludes her from inviting/allowing D into the home. 

 

ADMISSION OF HEARSAY STATEMENTS REVERSIBLE ERROR BECAUSE STATE DID NOT ESTABLISH DECLARANT WAS “UNAVAILABLE”

State v. Simmons, 241 Or App __, __ P3d __ (March 16, 2011) (Linn). 
Police officers responded to a report of a “melee.” At the scene, the victim, who had obviously been assaulted, made statements to the officer identifying defendant as one of the assailants. When the victim failed to appear at trial, defendant objected to admission of the victim’s statements to the officer. The trial court admitted the statements after it found that victim was unavailable, because the state had made a good-faith effort to secure the victim’s attendance but had been unable to do so. Held: Reversed. [1] Defendant adequately preserved his argument that the state had to establish unavailability under Art I, § 11, even though defense counsel appeared to conflate the requirements of the evidence code and the Oregon Constitution. The state did not establish that the victim was “unavailable.”
 The state made only “minimal” efforts to serve the subpoena: twice relying on the victim’s expected attendance at court appearances; made only a “few” telephone calls to the victim’s attorney; did not make efforts to locate the victim’s whereabouts until the day before trial; law-enforcement officers did not go to the victim’s last known address or seek information from family members with whom the victim had previously lived. [3] Erroneously admitting hearsay statements was not harmless error.
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