E-Rate Central News for the Week of November 10, 2008

· FY 2007 – FY 2009 Funding Status
· Round 3 FCC OIG Audits and Probabilities

· Post-Election E-Rate Outlook

· E-Rate Updates and Reminders
· Schools and Libraries News Brief for November 7th  
The E-Rate Central News for the Week is prepared by E-Rate Central.  E-Rate Central specializes in providing consulting, compliance, and forms processing services to E-rate applicants.  To learn more about our services, please contact us by phone (516-832-2887) or by e-mail (services@e-ratecentral.com).  Additional E-rate information is located on the E‑Rate Central Web site (http://www.e‑ratecentral.com).
FY 2007 – FY 2009 Funding Status
Last week, after a one week delay in issuing funding waves as the result of a reported systems problem, the SLD released Wave 29 for FY 2008 and Wave 70 for FY 2007.  FY 2008’s Wave 29 was for $82.4 million, as previously reported.  FY 2007’s Wave 70 included $431 thousand for two states.

Wave 30 for FY 2008, initially reported to be released November 6th, has been rescheduled for Wednesday, November 12th.  Funding in this wave is estimated at $36.6 million.  Total FY 2008 funding will now be approximately $1.64 billion.  As of this wave, Priority 2 requests will be denied at 80% and below (up 1% from Wave 29), and will be approved at 90%.  The availability of Priority 2 funding at 81-89% has not yet been established.

No funding wave for FY 2007 is scheduled for this week.

As of last week, the FCC had not yet released the Eligible Services List for FY 2009.  Formal FCC release of the ESL is a precondition for the establishment of the Form 471 application window.  Since the SLD likes to keep the application window open for at least 75 days, it could still meet its targeted deadline date of early February (our guess would be February 5, 2009) if the ESL is released this week or next.  

Round 3 FCC OIG Audits and Probabilities
Indications are that the first batch of the Round 3 FCC Office of the Inspector General (“OIG”) E-rate audits will be announced prior to Thanksgiving.  Given that audits have to be done, this will be an improvement over the Round 2 audits, which were first announced last January just as applicants were focusing on their FY 2008 applications.

In 2007, there were 155 Round 1 audits.  The number of Round 2 audits in 2008 grew to 360.  Although no target has been announced for Round 3, we would expect there to be at least 350 in 2009, and likely more.

One question we get often from applicants is how likely am I to be audited?  This is a difficult question to answer precisely, since there is little public information on the selection algorithm. We do know, however, that the process is supposedly random, weighted by disbursement amounts.  The short answer, therefore, is that the more money an applicant receives from E-rate, and the more audits are which conducted each year, the higher the probability of being audited.

But how high is high?  In order to provide a rough estimate of audit probabilities, we created a simple — probably overly simplified — model.  It assumes that average funding is $2.5 billion per year (assuming some roll-over funding) and that there are 350 FCC OIG audits per year.  For various size applicants — those receiving funding of from $1 thousand to $100 million per year — we used the model to calculate the probability of an audit in any given year, or of at least one audit in seven years.  The seven year stretch was chosen to correspond to the FCC’s record retention rules.  (Please remember that the nominal five-year record retention rule is counted from the last day to receive service. From the date the tech plan is written and the Form 470 filed, this is typically a seven year period.)

The following graph summarizes our probability estimates:
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The following points should be noted:

1. Any applicant funded for $10 thousand or less has less than a 0.2% chance of being audited in any particular year, but an applicant in the upper end of that range has over a 1% chance of being audited within seven years.

2. Any very large applicant, with annual funding of $10 million or more, is likely to be audited almost every year — and certainly at least once over the span of several years.

3. In between, the probability of an audit rises sharply with application size, particularly when calculated over a multi-year period.

Disclaimer and Conclusion:  The simplicity of the model used in calculating these results would, if anything, underestimate the probability of an audit for an applicant of any given size.  The major conclusion is that the probability of an audit, for even a relatively small applicant over a seven year period, is not negligible.  The importance of maintaining accurate E-rate records, therefore, cannot be overstated.
Post-Election E-Rate Outlook
At no time during the pre-election debates did we hear either candidate express an opinion on E-rate, but it is interesting to speculate what impact Senator Obama’s election might have on the FCC and, at least tangentially, on E-rate.

The most immediate change is likely to be in the chairmanship of the FCC.  Kevin Martin, the current Chairman, holds a Republican seat.  While he can remain a Commissioner (his term expires in 2011), a Democrat is expected to be named Chairman.  This could have an impact on E-rate, most noticeably:

1. The FCC’s approach to E-rate appeals and waiver requests under the current Chairman, beginning with the Bishop Perry decision in 2006, has been flexible and forgiving.  Under a new administration, the tone could change.

2. One thing the FCC has not done under Chairman Martin is address the main issues raised in the broad Notice of Public Rulemaking (FCC 05-124), and reiterated in a recent Notice of Inquiry (FCC 08-189) on the management and administration of the entire Universal Service Fund.  At this point, we would expect no action on these items until after the transition is completed.

More broadly, we may see Congressional action on amending the Telecommunications Act of 1996.  This possibility last arose in 2006, but was derailed by a divided Congress and by the threat of a Bush veto on the net neutrality position favored by the Democrats.  Now, with the Democrats in control of Congress and the White House, the issues are likely to be revisited.  President-elect Obama has also proposed the creation of a federal Chief Technology Officer whose actions might affect the FCC.  The two Democratic agenda items most related to E-rate are as follows:

1. The Democrats have been very supportive of broadband expansion, particularly in rural areas.  Obama appears to support the proposal put forth in 2006 to establish financial subsidies for rural broadband by expanding the Universal Service Fund.  Under this premise, continued broadband support for schools and libraries under the existing E-rate program would not be in jeopardy.

2. The Democrats have also supported the concept of net neutrality.  The issue here is whether or not Internet service providers can charge differential prices for Internet services depending upon their bandwidth requirements — more for video and other large file sharing applications, and less for lower bandwidth services.  Those in favor of net neutrality argue against differential pricing.  But there is a trade-off.  Someone’s got to pay for the ever increasing demand for Internet bandwidth.  Since Internet access is discounted under E-rate, schools and libraries may have less of a stake in the outcome of this debate.
E-Rate Updates and Reminders

Roll-over funds available for FY 2009:

Last week, USAC filed its Universal Service Fund projections for the next quarter (1Q2009) with the FCC.  The most significant E-rate data in this report is the Estimated Remaining Balance by funding year of monies that would be available for roll-over into future funding years.  If the FCC continues its current policies, the aggregate balance as of the 3Q2009 report (two quarters hence) would be rolled over in June 2009 to supplement the annual $2.25 billion funding for FY 2009.  For FY 2007 and FY 2008, the roll-over amounts were $650 million and $600 million, respectively.

As we reported three months ago, the available balance as of 4Q2008, after one quarter of accumulation, was already $800 million — presumably as the result of a change in contingency accounting.  The most recent USAC filing indicates that the Estimated Remaining Balance has grown by an additional $100 million to $900 million.  With another two quarters to go, we expect that the amount available for roll-over into FY 2009 would be at least $1 billion.  Even with the growing demand for E-rate funds, this should lead to a lower Priority 2 funding threshold than this year — hopefully down to at least 80%
FY 2008 Form 486 Deadlines for Waves 12-16:
The deadline for filing a Form 486 (containing the necessary certifications on technology plan approval and CIPA compliance) is the later of 120 days from either the FCDL date or the start of services.  The normal deadlines for funding awarded in FY 2008 waves 12‑16, which came at less than one-week intervals, are as follows:


Wave 12
11/12/2008


Wave 13
11/13/2008


Wave 14
11/19/2008


Wave 15
11/21/2008


Wave 16
11/26/2008

Schools and Libraries News Brief for November 7th  
http://www.universalservice.org/sl/tools/news-briefs/preview.aspx?id=195
The SLD’s News Brief for November 7, 2008, covered several topics.

FCC Appeal Remand Orders:

These Orders were discussed more fully in our last newsletter (see http://www.e-ratecentral.com/archive/News/News2008/weekly_news_2008_1103.asp#b2).  The key issues addressed in these Orders include:

· Timely responses to USAC questions during the application review process

· Telecommunications services provided by companies not registered as telecommunications carriers

· Existence of contracts or other legally binding agreements

· Timely filing of Form 471

· Timely filing of Form 486

· Timely filing of invoices

Eligibility of Wireless Access Cards:

An Internet service using wireless access cards (sometimes called “Air Cards”) is conditionally eligible as Priority One.  The cards themselves would be eligible only as Priority Two (subject to 2-in-5 Rule limitations).  However, the SLD reminds applicants that there is a general prohibition against providing Internet services to a residence.  Any use of such service from the home of a teacher, staff member, or student must be allocated out of the related funding request.

Missed Invoice or Form 486 Deadlines:

As has been discussed in many recent newsletters, the normal deadline for filing BEAR or SPI invoices for recurring FY 2007 services was October 29th.  The basic deadline for filing Form 486s for FY 2008 funding awarded in waves 1-10 was October 29th.  

Generally, applicants and service providers who missed the invoicing deadline may still be able to file invoices, but they must first request and be granted invoice deadline extensions (see http://www.universalservice.org/sl/applicants/step11/invoice-deadlines-extension-requests.aspx).

There is one limited exception to the invoice deadline extension request requirement. BEARs filed online by the October 28th deadline, but not approved by the service providers by that time, may have been automatically granted an extension until March 2, 2009.  To complicate matters, unfortunately, this automatic extension does not apply to BEARs which were approved a day late by the vendors on October 29th — just before the automatic extensions were granted.  In this event, these BEARs will be rejected and the applicants will need to file for extensions and resubmit the BEARs.  For applicants who filed online BEARs close to the October 28th deadline, therefore, we recommend the following:

1. Use the online BEAR system to check the BEAR certification status.

2. Read any BEAR Notification Letter carefully to make sure that the proper amount(s) was authorized for disbursement.  BEARs funded for $0.00 were probably rejected because of filing errors.  The errors must be fixed and the BEARs must be resubmitted.

3. Check to see if the invoice deadlines for one or more FRNs have been extended by using the SLD’s online FRN Extension Status table (http://www.sl.universalservice.org/utilities/FRN_CurFundExt.asp).

Applicants whose services have started, but who missed their regular Form 486 deadlines (or have submitted, but not certified, their Form 486s), will get second chances.  Applicants not filing FY 2008 Form 486s by October 29, 2009, or within 120 days of FCDLs issued after July 1st, will be sent Form 486 Urgent Reminder Letters.  Applicants will then have 20 days from the date of letters to submit their Form 486s without penalty.
----------------------------------------------------------------------------------------------------​​-----------------------------

Disclaimer: This newsletter may contain unofficial information on prospective E-rate developments and/or may reflect E-Rate Central’s own interpretations of E-rate practices and regulations. Such information is provided for planning and guidance purposes only. It is not meant, in any way, to supplant official announcements and instructions provided by either the SLD or the FCC.[image: image2][image: image3][image: image4]
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