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Introduction

The E-Rate Central News for the Week is prepared by E-Rate Central.  E-Rate Central specializes in providing consulting, compliance, and form processing services to E-rate applicants.  Additional E-rate information is located on the E‑Rate Central Web site.  To learn more about our services, please contact us by phone (516-801-7804) or through our Contact Us Web form.  

Funding Status

The first funding wave for FY 2011 has been delayed, apparently until June, pending FCC approval of USAC’s PIA review procedures.  Assuming no significant FCC changes, the SLD may be able to fund 20,000 Priority 1 applications or more in Wave 1.  Priority 2 funding is not expected to fall much below 90%.

Wave 51 for FY 2010 will be released on Wednesday, June 1st, for $12.9 million.  Cumulative funding for FY 2010 is now $2.51 billion.  Priority 2 funding is still being awarded at 81% and above, and denied at 79% and below.  The status of Priority 2 funding at 80% is pending an FCC decision.

Gifts and Special Compliance Reviews

In its 6th Report and Order (FCC 10-175) the FCC adopted strict procurement rules including explicit prohibitions on gifts to E-rate applicants by service providers.  Until this time, USAC had relied primarily — and somewhat selectively — on state and local gift rules.  Perhaps not surprisingly, we are now starting to see more Special Compliance Reviews focusing on gifting issues.  The following is an example of the type of information that an applicant may be asked to provide.

1. List of all gifts – including monetary gifts – offered or provided by [service provider] officers/employees to any staff member, including a description of the gift, to whom it was offered/provided, when it was offered/provided, and its value.  To the extent you do not have responsive information, specify that in your response.

2. List of all meals, entertainment and/or trips offered or provided by [service provider] officers/ employees to any staff member including a description of the meals, entertainment and/or trips, to whom it was offered/provided, when it was offered/provided, and its value.  To the extent you do not have responsive information, specify that in your response.

3. List of all E-Rate program seminars, workshops, etc. any of your staff members have attended that were sponsored in whole or in part by [service provider] including the date, location, attendees, the agenda and copies of any and all materials made available and/or presented at the seminar.  To the extent you do not have responsive information, specify that in your response.

4. Complete the certification below.

In many cases, a Special Compliance Review may be triggered by a whistleblower (or, in the E‑rate lexicon, a “Code 9”) call related to a service provider and a specific applicant.  But once initiated, the reviews are often expanded to encompass all of that service provider’s E-rate customers.

The following two points should be noted:

1. Until a gift(s) issue is resolved, all E-rate funding involving that service provider may be placed on hold.  While it is important for each applicant to respond to a Special Compliance Review promptly, doing so is unlikely to lead immediately to individual applicant funding.

2. Certifications are important since false statements may carry stricter penalties than minor gifting violations.  Applicants should recognize that a service provider will be asked to provide similar company-wide information, and that a service provider will likely have, and will be legally obligated to provide, more detailed information regarding client meals and other gifts.

A broader and disturbing aspect of the new gift rules is their lack of clarity as to what is or is not allowable.  This is particularly true with regard to donations and conferences.  We are expecting the FCC to initiate a public comment proceeding in the near future to address, and hopefully clarify, many of the outstanding questions.

E-Rate Updates and Reminders

Applying E-Rate Rules Retroactively:

The following editorial, reprinted with permission, was released by Funds For Learning on May 19th.

The general intent of the 1996 Telecommunications Act, in which Congress created the E-rate program, was to spur competition within the telecommunications industry. This is a laudable goal as one of the basic tenets of the E-rate program is that all E-rate projects need to be competitively bid and the process is fair and open to any potential bidder. The FCC and USAC have provided many rules, regulations and guidance to ensure that this happens and that schools can get cost effective solutions that meet their individual technology needs.

I applaud the FCC and USAC for their zero tolerance stance on competitive bidding violations.

That being said, from time to time, USAC will release new guidance and then retroactively apply that to select applicants and service providers. This of course should not happen. Most stakeholders will follow the regulations as long as they know what the rules are ahead of time.

An example of retroactive application happened between Funding Years 2010 and 2011. Each fall, the SLD holds stakeholder training in order to help everyone understand how to apply successfully while staying in compliance. In the fall of 2009, in a "Program Compliance" Power Point designed to assist stakeholders with applying for FY2010, the SLD specifically states that applicants can impose some restrictions on potential bidders.

Slide 12:

For example, applicants may require service providers to provide services that are compatible with one kind of system over another (e.g. Apple vs. Windows).

In FY2010 there were approximately 1,400 Forms 470 that specified one system (manufacturer) or another.

Then the SLD released new guidance for FY2011 and unfortunately, the SLD has recently denied three applicants and four service providers nearly $900,000 in funding for FY2010 because:

This FRN will be denied because the Form 470 that you have cited contains manufacturer specific make and model of products and/or services. This is a competitive bidding violation because it deters a service provider from submitting a bid for equivalent services which may be more cost effective and interferes with the fair and open competitive bidding process required by FCC rules.

The SLD clarified in the trainings for FY2011 applications, that this type of competitive bidding will now be unacceptable; however, the SLD has arbitrarily and retroactively applied this rule to several stakeholders for FY2010.

As I mentioned, most stakeholders do their best to follow the rules, regulations and shifting guidance the best they can, however, application denials should never be for rules and guidance that are retroactively applied. I hope the SLD will correct those mistakes in order for these select stakeholders to receive their E-rate funds.

As noted by Funds For Learning, the retroactive application of new rules or interpretations is not a common occurrence, but it does occur and should be corrected when it does.  Applicants faced with this problem, should push back with their PIA reviewers and, if necessary, be prepared to appeal.

Schools and Libraries News Brief dated May 27 – Summer Contact Procedures

The SLD’s News Brief for May 27, 2011, discusses the procedures the SLD uses to contact applicants over the summer.  These procedures went into effect last Friday, May 27th, and will remain in effect until the Friday after Labor Day, September 9th.

Summer contact procedures are designed to place pending applications on hold — rather than deny them for failing to respond to PIA inquiries — during the period when many schools and libraries are closed and/or when E-rate contacts are on vacation.  Although PIA usually initiates inquiries using the applicants’ preferred modes of contact, the procedure during the summer is to telephone contacts to make sure they (or designated alternatives) are available.  If they cannot be reached by telephone, the applications are placed on hold until after September 9th.  While this avoids summer denials, it also delays the reviews necessary to approve the applications.

The News Brief warns that the summer procedures do not apply to application reviews that were begun before May 27th.  Note that such reviews are not confirmed personally by telephone.  So, for example, an inquiry successfully e-mailed or faxed to an applicant before this date will be treated as a valid contact triggering the 15-day response deadline.  We presume any follow-up to the response performed after May 27th will follow the summer contact procedures.

The News Brief also includes a reminder concerning the SLD’s fall training schedule, noting that three sessions are already available only on a waiting list basis.  The schedule is as follows:

	City
	Date

	Washington, DC*
	September 26

	Newark, NJ*
	October 6

	Minneapolis, MN
	October 10

	Portland, OR
	October 13

	St. Louis, MO
	October 18

	New Orleans, LA
	October 27

	Los Angeles, CA*
	November 1

	Orlando, FL
	November 8


· Waiting list only

---------------------------------------------------------------------------------------------------------------Newsletter information and disclaimer: This newsletter may contain unofficial information on prospective E-rate developments and/or may reflect E-Rate Central’s own interpretations of E-rate practices and regulations.  Such information is provided for planning and guidance purposes only.  It is not meant, in any way, to supplant official announcements and instructions provided by the SLD, FCC, or state education departments.  
[image: image1][image: image2][image: image3]






© 2011 E-Rate Central

   Page 1 of  4
© 2011 E-Rate Central

   Page 2 of  4

