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Introduction

The E-Rate Central News for the Week is prepared by E-Rate Central.  E-Rate Central specializes in providing consulting, compliance, and form processing services to E-rate applicants.  Additional E-rate information is located on the E‑Rate Central Web site.  To learn more about our services, please contact us by phone (516-801-7804) or through our Contact Us Web form.  

Funding Status

The FY 2013 Form 471 application window opened last Wednesday, December 12, 2012, and will close at 11:59 p.m. (EDT) on Thursday, March 14, 2013.  A Special Edition News Brief dated December 12, coinciding with the opening of the window, included a few helpful tips and reminders.

Wave 22 for FY 2012 will be released on Tuesday, December 18, 2012, for $31.2 million.  Priority 2 funding is being provided at 90%, and is being denied at 89% and below.  Cumulative funding for FY 2012 is $1.63 billion.

Wave 73 for FY 2011 will be released on Wednesday, December 19, 2012, for $3.2 million.  Priority 2 requests are being funded at 88% and above, and denied at 87% and below.  Cumulative funding for FY 2011 is currently $2.49 billion.

No funding wave for FY 2010 is scheduled for this week.

E-Rate and the Fiscal Cliff

Most everyone talks about “The Fiscal Cliff” as if there was just one cliff to worry about.  For the E-rate community, however, there are two cliffs of concern.

The federal fiscal cliff, from which we may fall January 1, 2013, would affect everyone.  From a purely E-rate perspective, however, it is only one of our problems.  Although E-rate is a federal program, its funding is supported by carrier contributions to the Universal Service Fund, not by federal tax dollars.  Thus, even if the country goes off the fiscal cliff, funding for E-rate discounts and USAC administrative expenses should not be affected.

The FCC’s budget, on the other hand, would be affected adversely by sequestration.  Lower FCC funding could delay decisions on matters such as appeals, roll-over funding, ESL updates, rule clarifications, and a long-rumored new Notice of Public Rulemaking (“NPRM”) on E-rate rules and regulations.  More pointedly, it could severely impact the FCC’s ability to deal with the impending E-rate fiscal cliff.

For several years now, it has become clear that E-rate funding is being squeezed as the demand for Priority 1 funds trends upward.  FY 2012 was a watershed.  For the first time in the program’s history, the preliminary demand estimate for Priority 1 funding exceeded the annual funding cap.  And, for the first time, the funding threshold for Priority 2 was set at just 90% — a level of funding supportable only when USAC identified, and the FCC approved, over $1 billion of roll-over funds.

Going forward, the immediate issue is funding availability for Priority 2.  The following table shows the historic Priority 2 funding threshold since the program’s inception.  (Program years since 2000 are colored to reflect the form letter colors used by USAC for those years.)  Note that funding at 80% or below was available in only six of the fifteen years.  The two years in which Priority 2 funding was available at all levels were anomalies — 1999, when applications were due before a single dime was disbursed on 1998 applications, and 2010, when the FCC belatedly added additional roll-over funding.

	Funding
	Priority 2   Discount Rate
	

	Year
	Threshold
	Roll-over

	1998
	70%
	

	1999
	All
	

	2000
	82%
	

	2001
	86%
	

	2002
	81%
	

	2003
	70%
	$ 420 M

	2004
	81%
	$ 150 M

	2005
	80%
	

	2006
	86%
	

	2007
	81%
	$ 650 M

	2008
	87%
	$ 600 M

	2009
	77%
	$ 900 M

	2010
	All
	$ 900 M + $250 M

	2011
	88%
	$ 850 M

	2012
	90%
	$ 1,050 M


When USAC released its preliminary demand estimates for FY 2012 (see our newsletter of April 30, 2012), it was questionable whether full Priority 2 funding would be available even at 90%.  Total demand was up 21.5% to $5.2 billion.  Priority 1 demand alone was up 12.5% to $2.4 billion — slightly more than the FY 2012 funding cap of $2.3 billion.  The demand for all Priority 1 and for Priority 2 at 90% totaled $3.8 billion, suggesting that over $1 billion in roll-over funding would be required to fully fund 90%.

Ultimately, USAC and the FCC found $1.05 billion dollars in roll-over funding to fund Priority 2 at 90%.  This was less than the $1.5 billion difference between the $3.8 billion preliminary demand number and the $2.3 funding cap, but was presumed to be enough to cover all valid requests once duplicate applications and ineligible requests were removed.

A critical aspect of the FY 2012 roll-over decision, in our view, was that over $400 million of the funding made available for the roll-over was apparently identified by reducing contingency reserves being held for appeals and future invoicing for funding years 1998-2007 by approximately 90% (see our newsletter of August 13, 2012).  Having slashed these reserves from $486 million to $49 million for FY 2012, it will make it much harder to find sizeable roll-over funding for FY 2013.

The growing demand for Priority 1 funding, plus the expected difficulty in finding sizeable roll-over funding for FY 2013, lies at the heart of the E-rate fiscal cliff fast approaching this spring.  The following chart and table show the recent history of Priority 1 demand and funding, including a projection for FY 2013.  The green line represents the annual funding cap (without roll-over) which was $2.25 billion for many years, but is now inching upwards indexed to inflation.  The red line shows the preliminary demand for Priority 1 funding as estimated by USAC.  As previously noted, Priority 1 demand rose above the funding cap for the first time in FY 2012.  All expectations are that it will continue to rise, driven in part by the increasing bandwidth requirements of online assessments.  The blue line represents an estimate of the actual disbursements that would be required to meet this demand.
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Assuming that Priority 1 demand continues to grow and that Priority 2 demand (at least at 90%) remains strong, the problems for FY 2013 are as follows:

· The funding necessary to meet Priority 1 demand alone may require $150-250 million in roll-over.

· Although roll-over funding should easily exceed the Priority 1 requirement, total roll-over of $1 billion or more is unlikely.

· With less roll-over available for Priority 2, full funding at 90% is doubtful.

In the short-term, without rule changes, the FCC’s options for dealing with the funding shortfall for Priority 2 are limited.  The only solution currently on the books is proration — and, since proration has never been used, it is unclear how it would work.  There appear to be two options.  Assume, for example, that the only available funds for Priority 2 are half of what is required for full funding at 90%, and that an applicant had applied for a 90% discount on $100,000 worth of Internal Connections equipment.  Under one option, the applicant could be approved for a 45% discount on the $100,000.  In the other, the applicant could be approved for a 90% discount on $50,000.  Under either option, the applicant would be awarded $45,000 — i.e., half of the $90,000 originally requested.  The second option has both an advantage and a disadvantage, and may be viable only for one year.  Specifically:

Advantage:
If an applicant could not afford to undertake a $100,000 project with only a 45% discount, it should be able to afford a scaled-down project at 90%.

Disadvantage:
If the second option was adopted for use in future years, applicants as a class would have every incentive to submit inflated funding requests in anticipation of cutbacks.

Proration, at best, is a short-term strategy.  In the long-term, under current rules, E‑rate funding as a whole becomes an even bigger question — not just how much funding is available for Priority 2 but, shortly, will full funding be available for Priority 1 applicants?

As a longer-term solution to the E-rate fiscal cliff, three approaches have been discussed, namely:

1. Increase the size of the E-rate fund.  Arguments have been made that, at a minimum, the fund size should be reset based on inflation since 1998.  This could add $300-400 million to the annual funding cap, perhaps pushing the cliff off for a year or two.

2. Reduce discount rates.  Lowering discount rates — e.g., to a maximum of 70-80% — would reduce discount payments directly and, by requiring higher applicant shares, would likely reduce the pre-discounted costs of services requested.

Interestingly, in last week’s action to reform Rural Health Care, another Universal Service program, the FCC replaced an 85% discount structure, that had been used in a pilot program since 2006, with a new 65% discount.  The change was billed as “Increasing fiscal responsibility by requiring participants to contribute 35% of the costs…”

3. Narrow the list of eligible products and services.  To some degree, we’re already seeing early moves in this direction with the tightening of eligibility of basic maintenance and greater scrutiny of bundled end-user equipment and web hosting.

This brings us full circle to the national Fiscal Cliff.  A long-term solution to the E-rate cliff will require a concerted effort by the FCC.  If FCC funding is cut, substantive changes to the E-rate program may be difficult to achieve.

E-Rate Updates and Reminders

FCC Appeal Decisions Watch:

The FCC released only one appeal decision (DA 12-1998) last week, but it addressed 91 requests for waivers of the Form 471 application filing window deadline.  “Consistent with precedent,” it granted 58 requests and denied 33 others.  The majority of the approved requests involved applications which had been filed within two weeks of the deadline — approvals we have routinely seen the FCC grant in the past.  Eighteen other requests were granted for other “special circumstances” defined as applications “submitted 1) on time but for their certifications or item 21 attachments; 2) within a reasonable period of the filing window’s close despite the person responsible for submitting the form suffering a serious illness; or 3) within a reasonable period of the filing window’s close despite other delays beyond the applicant’s control.”  The requests denied were all filed more than two weeks late and did not meet any special circumstances criteria.  Interestingly, all but one of the requests involved FY 2012 applications and had been filed with the FCC in the September-December 2012 timeframe.

Schools and Libraries News Brief Dated December 14 – New Form 470 Download Tool

The SLD News Brief for December 15, 2012 discusses the new cumulative Form 470 download tool that the SLD has developed primarily for service providers.  The new tool permits the creation of Form 470 data files based on:

· Funding year

· Posting date

· State

· FRN service type

· Report format

Access to the new download tool is via a link on the existing Form 470 download page.  Initial indications are that there are still some bugs in the new download system, but the new format appears promising.

---------------------------------------------------------------------------------------------------------------Newsletter information and disclaimer: This newsletter may contain unofficial information on prospective E-rate developments and/or may reflect E-Rate Central’s own interpretations of E‑rate practices and regulations.  Such information is provided for planning and guidance purposes only.  It is not meant, in any way, to supplant official announcements and instructions provided by the SLD, FCC, or state education departments.  [image: image2][image: image3][image: image4]
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