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Introduction

The E-Rate Central News for the Week is prepared by E-Rate Central.  E-Rate Central specializes in providing consulting, compliance, and form processing services to E-rate applicants.  Additional E-rate information is located on the E‑Rate Central Web site.  To learn more about our services, please contact us by phone (516-801-7804) or through our Contact Us Web form.  

Funding Status

The FY 2013 Form 471 application window opened Wednesday, December 12, 2012, and will close at 11:59 p.m. (EDT) on Thursday, March 14, 2013.

Wave 24 for FY 2012 will be released on Thursday, January 3, 2013, for $52.0 million.  Priority 2 funding is being provided at 90%, and is being denied at 89% and below.  Cumulative funding for FY 2012 is $1.71 billion.

No other regular funding waves are scheduled for this week.

2012 Review — 2013 Preview

As the New Year dawns, it is worthwhile to look back on the old year and to think ahead to the new one.  Here’s our E-rate review of 2012 and a preview of 2013.  Additional details on 2012 developments, including links to the various FCC dockets, can be found in our E-Rate Weekly News archive.

Key E-Rate Milestones in 2012:

	January
	· For the second year running, confirming a new timetable, the Form 471 application window for the next funding year was set to close in March.

· The SLD updated the Reference Section of its Web site to reflect the latest FCC guidance on the Disposal or Trade-in of Equipment.  As discussed in our newsletter of January 16, 2012, the new trade-in rule permits the full value of trade-ins to accrue to applicants, but prohibits trade-ins/upgrades until five years after installation.

	February
	· The FCC released a Report and Order and Further Notice of Proposed Rulemaking (FCC 12-11) dealing with a comprehensive reform and modernization of the Low-Income program, one of the four Universal Service Fund (“USF”) programs.  Although Low-Income and E-rate are separate programs, the Low-Income NPRM included a proposal to administer a digital literacy training program under E‑rate.  As of yearend, no action on this proposal has been taken.

· The FCC issued two important appeal orders approving in one case, and denying in the other, a series of appeals involving Trillion and a number of applicants (DA 12-189 and DA 12-196).  The decisions resolved long-pending competitive bidding issues involving gifts and pre-bid communications which had placed Trillion customer applications in limbo — a situation we refer to as “black holes” (see our newsletter of February 20, 2012).

	March
	· Senator Olympia Snowe (R-Maine) announced her intention to retire rather than seek re-election this year.  Sen. Snowe, together with Sen. Jay Rockefeller (D-W.Va.), were the major supporters of the E-rate provisions in the Telecommunications Act of 1996.

	April
	· USAC released the preliminary demand figures for FY 2012 showing that total requests were up 21.5% from FY 2011.  The demand for all Priority 1 was up 12.5%, and the combined demand for Priority 1 and Priority 2 at the 90% level was up 20.2%.  At this point in the year, it was unclear what proportion of the demand for Priority 2 at 90% could be fulfilled.  This was the first clear indication that E-rate funding was in jeopardy.

· The FCC issued a Further Notice of Proposed Rulemaking (FCC 12-46) seeking comments on proposed reforms of the USF contribution system “in an effort to promote efficiency, fairness, and sustainability.”  In part, the Notice asked for comments on what services and service providers should contribute to the Fund (see our newsletter of May 14, 2012).

	May
	· ProPublica published an online article entitled “AT&T, Feds Ignore Low-Price Mandate Designed to Help Schools.”  The article discussed the little-publicized E-rate rule requiring service providers to provide products and services to their E-rate customers on the basis of “lowest corresponding price.”  LCP is defined as “the lowest price that a service provider charges to non-residential customers who are similarly situated to a particular school, library, or library consortium for similar services.”  For additional information on the history of LCP and the implications for E-rate applicants, see our newsletters of May 7, 2012, and October 1, 2012.

	June
	· The FCC issued a Public Notice seeking comment on a petition for clarification filed by the State Educational Technology Directors Association (“SETDA”).  SETDA’s petition asks for clarification on the “educational purpose” criterion as it applies to Priority 2 equipment used to provide remote VPN access to school computer systems by students and teachers (see our newsletter of June 25, 2012).
	

	July
	· July 1st was the effective date for compliance with the new CIPA rule requiring school Internet safety policies to address the education of minors on appropriate online behavior, including cyberbullying (see our newsletter of June 25, 2012).

· After several delays, caused in part by system problems, the SLD released the first funding wave for FY 2012.  The wave was the largest in the program’s history, but came 1-2 months later than usual.

· The SLD News Brief for July 20, 2012 included an important discussion of the eligibility and timing issues related to Basic Maintenance of Internal Connections (“BMIC”).  The eligibility of BMIC has been a source of confusion to applicants and service providers alike since the FCC changed the rules in its 2010 Sixth Report & Order (FCC 10-175), effective FY 2011 (see our newsletter of July 23, 2012).
	

	August
	· The FCC rolled over $1.05 billion of additional funding into FY 2012 and approved the Priority 2 funding threshold at 90%.  This was the first time the threshold failed to break the 90% level.  Given the cuts in contingent reserves required to achieve this roll-over amount, and the growing demand for Priority 1 services, the funding outlook for Priority 2 in FY 2013 is bleak (see our newsletters of August 13, 2012, and December 17, 2012).

· The FCC sent a letter to USAC providing interim guidance on discount rate calculations for schools using the Community Eligibility Option (“CEO”).  The CEO option currently applies only to E‑rate applicants in DC, IL, KY, MI, NY, OH, and WV, but will apply nationwide within the next two years (see our newsletter of August 6, 2012).

· In response to a petition for clarification filed by the State E‑Rate Coordinators’ Alliance (“SECA”) regarding the eligibility of free VoIP handsets and other bundled end-user equipment, the FCC released a Public Notice (DA 12-1325) requesting comments.
	

	September
	· The FCC released the final version of the FY 2013 Eligible Services List.  The major change to the ESL was a reorganization consolidating all Priority 1 services into a single list, thus eliminating a source of denials whenever applicants mis-categorized requested services in their Form 470s.  The FCC also explicitly failed to rule on the eligibility of bundled VoIP handsets.
	

	October
	· Following Hurricane Sandy at the end of the month, the SLD extended the FY 2011 invoicing deadline for recurring services, as well as the earlier FY 2012 Form 486 deadlines, until January 28, 2013.

	November
	· The FCC released a short FAQ on CIPA (DA 12-1836) addressing three issues related to the new CIPA requirement for schools to educate their students about appropriate online behavior.
· The SLD provided additional, albeit informal, guidance noting that Web hosting, not being provided as a part of the applicant’s own Web site, is not eligible at all.

	December
	· The FY 2013 Form 471 application window opened December 12th, almost one month earlier than last year.  The early opening was designed in part to avoid any possible transition problems when the SLD assumes full internal responsibility for its computer systems.

· Throughout the entire year, the FCC was working diligently to reduce its backlog of pending appeals.  Almost every week, the FCC released one or more appeal decisions, lately on many appeals filed within the last 3-4 months.  Though no public statistics are available, we estimate that the backlog has been halved, perhaps to 300 or so appeals, since the beginning of 2012.


Anticipated E-Rate Developments in 2013:

The most important E-rate developments we expect in 2013 — or at least hope for — will involve new rules and/or clarifications from the FCC.  Since there may be a change in the chairmanship of the FCC as the President’s second term begins, the timing of any developments is uncertain.

The first major issue likely to be faced by the FCC is the immediate future of E-rate funding for Priority 2 services.  As discussed in our newsletter of December 17, 2012, E-rate is facing the prospects of its own fiscal cliff in 2013 as Priority 1 demand continues to grow, squeezing the availability of funding for Priority 2, probably with less funding available for roll-over.  This may finally force the FCC to address the need for major changes in program funding, service eligibility, and/or a restructuring of the discount matrix.  Without changes, or an unexpected drop off in overall E‑rate demand, full Priority 2 funding at 90% appears unlikely.

Several issues, on which public comments have already been received, are awaiting FCC decisions.  These include:

1. Further clarification on the Lowest Corresponding Price rules.

2. The eligibility of bundled end-user equipment.

3. Clarification on the “educational purpose” criterion as it applies to remote VPN equipment.

4. Reform of the USF contribution system, affecting both E-rate and the other three Universal Service funds.

Additionally, there are other gray areas on which further clarification has been promised, but which may first require a public comment process.  These include:

1. More formal FCC or SLD guidance on the eligibility (and/or cost allocation) of certain forms of Web hosting.

2. The replacement of clearly interim guidance on discount rates and other procedures related to the nationwide implementation of the Community Eligibility Option.

3. Further information on the applicability of the gift rules.

4. CIPA compliance requirements dealing with student- and patron-owned wireless Internet devices brought into schools or libraries and, conversely, with the off-premise use of school- and library-owned devices.

It should be another interesting year for E-rate.  More broadly, we wish all the best for the New Year.

E-Rate Updates and Reminders

FCC Appeal Decisions Watch:

“Consistent with precedent,” the FCC issued three appeal decisions last week.  The first two granted requests from five applicants who had filed late Form 486s (DA 12-2049 ), and from four applicants who did not have signed contracts in place before filing their Form 471s (DA 12-2052).  The third decision (DA 12-2057), dealing with late-filed applications for FY 2012, approved eleven requests for review and denied six.
FCC Reforms the Rural Health Program:

The FCC released a Report and Order (FCC 12-150) last week reforming a number of aspects of the Internet Access and Rural Health Care Pilot Programs, transitioning them into a new Healthcare Connect Fund.  While the changes do not directly affect the E-rate program, which is a separate Universal Service Fund, they may indicate new policy directions that the FCC might consider in any future E-rate reforms.  E-Rate Central’s summary of the key changes includes the following points (and more):

· A redefinition of “rural” based on Core Based Statistical Areas.

· A reduction in the discount rate, “ensuring fiscal responsibility and maximizing the efficiency of the program.”
· The eligibility of Internet2 membership fees.

· The elimination of competitive bidding rules for funding requests up to $10,000, coupled with a requirement for formal RFPs for funding requests of more than $100,000.

· An option to receive funding commitments on multi-year contracts covering up to three funding years.

SLD News Brief:

No SLD News Brief was published last Friday for the holiday week.

---------------------------------------------------------------------------------------------------------------Newsletter information and disclaimer: This newsletter may contain unofficial information on prospective E-rate developments and/or may reflect E-Rate Central’s own interpretations of E‑rate practices and regulations.  Such information is provided for planning and guidance purposes only.  It is not meant, in any way, to supplant official announcements and instructions provided by the SLD, FCC, or state education departments.  [image: image1][image: image2][image: image3]
© 2012 E-Rate Central

   Page 1 of  5
© 2012 E-Rate Central

   Page 4 of  5

