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Introduction

The E-Rate Central News for the Week is prepared by E-Rate Central.  Additional E-rate information is located on the E-Rate Central Web site.  
Funding Status

Wave 20 for FY 2014 will be released on Wednesday, September 24th.  Funding for FY 2014 is available for Priority 1 services only.  Priority 2 funding is being denied at all discount levels.  Cumulative funding for FY 2014 is $1.85 billion.

Wave 66 for FY 2013 will be released on Thursday, September 25th.  Funding for FY 2013 is available for Priority 1 services only.  Priority 2 funding is being denied at all discount levels.  Cumulative funding for FY 2013 is $2.11 billion.

E-Rate Modernization – Draft Form 470 and Form 471

As expected, and as discussed in our newsletter of September 15th, the FCC has submitted drafts of the Form 470 and Form 471 (and their instructions) to OMB seeking “emergency processing” and approval by November 3, 2014.  Most likely, OMB will publish these drafts in the Federal Register and provide a 30-day comment period.  For copies of the drafts, see:

· Draft Form 470  
Draft Form 470 Instructions
· Draft Form 471  
Draft Form 471 Instructions
One key change, common to both forms and effective for FY 2015, is that filing must be completed online.  Although the draft forms, as posted, look like paper forms, they cannot be filed as such.  Indeed, although the information requirements would remain the same, the visual appearance of the new forms online is not likely to resemble the draft “paper” forms.

The online filing requirement presumably refers only to the new forms when they become effective.  It does not mean that previously-filed Form 470s using the current version of the Form 470 (perhaps filed on paper) would have to be re-filed.

The changes to the Form 470 are minor.  They include the substitution of the old Priority One and Two designations with Category One and Two, and changing the certifications to reflect the elimination of the technology planning requirement and the extension of the record retention requirement from five to ten years.

The Form 471 changes, however, are substantial and may require some clarification.  In particular, for Block 1:

1. The mode of contact for the Form 471 is no longer an applicant option.  The required mode is now email.  We view this as a part of the effort to phase-in fully electronic communication over the next three years.

Blocks 2 and 3 are not used.  For Block 4:

2. Every application must list all of the applicant’s schools, even if funding is requested just for a subset of those schools.  This is necessary because district discounts will now be based on total student counts and will apply equally to all funding requests.

3. School listings must include state LEA and school IDs.  

4. As school and library data is entered, the system will automatically calculate and display Category 2 budgets for each entity.

5. Connectivity data, previously required on each broadband FRN, will now be collected on an overall applicant basis (not required for consortia).  The requested data includes questions on progress towards the ConnectEd bandwidth goals.

6. Block 4 data for each member on a consortium application will be used to generate an overall consortium discount rate.  As discussed in the S&L News Brief below, this means that all FRNs in a consortium application will have the same discount rate.  In some circumstances, this may conflict with the FCC rule requiring that consortium members receive discounts commensurate with their individual discount rates.  To deal with this,  funding requests for different consortium subgroups may have to be made on separate applications.

For Block 5:

7. The Establishing FCC Form 470 section (Item 12) has been expanded to include checkboxes for FRNs based on “commercially available business-class Internet access service” or “an eligible preferred master contract,” both newly exempt from the Form 470 posting requirement.

8. The Contract Expiration Date section (within Item 19) has been expanded to capture contract extension or renewal information.

9. The Discount section (Item 20 J) has been expanded to include an additional calculation lowering the discount rate for voice services.  Although the instructions make clear that the phase out of voice services is by 20 percentage points a year, the form itself indicates only a 20% subtraction.  Although the online system may do this calculation, this may lead to some confusion.  For example, if an applicant has a base discount rate of 60%, its voice services discount rate for FY 2015 will be 40%, down 20 percentage points from 60% — not 48%, as would be the case if 60% was reduced by 20%.

10. Instead of separate Item 21 Attachments, a structured table-driven form of Item 21 information will now be required within the application itself for each FRN.  Different Item 21 information is required for “Telecommunications (including Voice) and Internet Access,” “Internal Connections,” “Managed Internal Broadband Services,” and “Basic Maintenance of Internal Connections.”

11. As indicated above in #2, each school or district application will include one complete Block 4, and the resulting applicant discount rate will be applied to all funding requests.  As a result, the new Block 5 does not include fields (previously Item 22) to indicate a specific entity or Block 4 worksheet.  Indications as to which entities are receiving a specific service, therefore, will now have to be provided as a part of the data requested in Item 21.  The Item 21 for each FRN requires a list of entity numbers for the Recipients of Service.  This requirement may be burdensome for larger individual applicants and consortia.  In particular:

a. There is no indication that Block 5 data — or even just these entity lists — can be uploaded from an applicant data file.  This means that the entity numbers may have to be entered by hand.  We know of applications involving thousands of entities, often associated with multiple FRNs.  Hopefully, the online system will provide a default option to include all Block 4 entity numbers.

b. Depending upon how the Item 21 data is organized, there may be multiple line items per FRN.  Item 21 tables require entity lists for each line item.  Hopefully, the online system will provide a copy feature if the entity list is the same for each line, but this may not always be the case.

c. Category 2 FRNs for more than one entity also require cost allocations per entity.  It appears that the system will provide a “straight line” allocation if appropriate, but again this may not always be the case.

12. The draft Form 471 shows a table labeled “Category Two Funding Requested By Entity.”  It has no assigned block or item number, and is not referenced in the instructions.  Presumably the table is populated by the system after all FRNs are entered.  It summarizes the total pre-discount request of all Category 2 FRNs in the application, broken down by entity and compared with the total five-year pre-discount budget of each.  As such, it provides a rudimentary check that the per-entity Category 2 funding requests in the application are within budget.  It is important to note the warning that this FRN summary report excludes any other Category 2 requests for these entities that may have been included in other applications (whether they are individual applicant and/or consortium applications).

For Block 6:

13. Changes have been made to the applicant certifications in line with the new E-Rate 2.0 rules eliminating the technology plan requirement, recognizing the two specific Form 470 posting exemptions (see #7 above), and extending the record retention requirement to ten years.

More information on the new Form 470 and Form 471 — including how they will be implemented in USAC’s online filing system — is expected to become available during USAC’s fall training sessions beginning September 29th.

E-Rate Modernization – FNPRM Comments

The E-rate modernization Order (FCC 14-99), issued last July, included a Further Notice of Proposed Rulemaking (“FNPRM”) seeking comment on future funding needs and on several other issues not fully addressed in the Order.  Initial comments on the FNPRM were due last Monday, September 15th.  As noted below, reply comments are due September 30th.

The following is a brief summary of the major issues addressed in the FNPRM.

Future E-Rate Funding Needs:

Many of the FNPRM comments supported increases in the annual E-rate funding cap to bring total funding at least in line with inflation since the program’s inception in 1998.  This would add about $800 million to the annual cap.  Much of the concern over the current funding level is that it will be insufficient to provide Category 2 funding to any but the highest discount applicants — much as it has been in the history of Priority 2 funding.  Projecting when funding would be available for applicants at almost any discount level is difficult.  With Category 2 funding of $1 billion per year, which is the FCC’s target, Funds For Learning estimated that only the highest 85% discount applicants could be funded in FY 2015, and that only a portion of the 80% discounts requested could be funded in FY 2016.

Increasing the funding cap would provide additional funding for Category 2, but probably not enough to provide many benefits to mid-level discount applicants during the first couple of years.  To ease this problem, comments filed by NYSED and SECA suggest rule and/or procedural changes to front-end funding — or at least commitments — into those early years.

Efficiency of Multi-Year Contracts:

Commenters expressed broad-based support for multi-year contracts and expedited reviews in subsequent contract years.  For the most part, the comments did not support contract term limits, noting, in some cases, that such limits would conflict with many state master contracts.

NSLP Data Collection:

A number of comments recognized the FCC’s objective of simplifying and standardizing the collection of NSLP data for discount rate purposes.  Most, however, pointed to inherent complexities with differing meal programs (often for different schools within the same district) and reporting time frames.  The Center on Budget and Policy Priorities (“CBPP”) provided a detailed analysis of possible reporting problems associated with schools using the Community Eligibility Provision (“CEP”).

One issue, not specifically addressed in the FNPRM, but critical for certain discount rate calculations, was the use of new rural/urban designations based on U.S. Census data.  Most importantly, the treatment of “urban clusters” as “urban” for E-rate purposes appears to transform many previously rural areas into urban areas, reducing discounts for applicants in the middle discount bands.  The AASA comments seek clarification on this issue.  Other parties, such as SECA and NCTA, have filed petitions for reconsideration.
Encouraging Consortium Participation:

Most commenters agreed that consortia should be encouraged, and many supported the proposed use of a 5% discount incentive for larger consortia.  There was far less agreement on how incentivized consortia should be defined — see the Education Coalition proposal — or whether consortium discount rates should be based on simple or weighted averages of member discounts.

Library Support:

The FNPRM also requested comments on the adequacy of, and alternatives to, the per-square-foot Category 2 budget for libraries.  This area was not addressed by many responders, but the Urban Libraries Council did note the need for clarification on certain CIPA issues affecting library use of E-rate funds.

The following are links to a selection of comments received, including those cited above:

· AASA: The School Superintendents Association
· American Library Association (“ALA”)

· Center on Budget and Policy Priorities (“CBPP”)

· Council of Great City Schools
· Education Coalition
· Education & Libraries Networks Coalition (“EdLiNC”)

· EducationSuperHighway
· Funds For Learning (“FFL”)

· New York State Education Department (“NYSED”)

· Schools, Health & Libraries Broadband Coalition (“SHLB”)

· State Consortium Group (“SCG”)

· State E-Rate Coordinators’ Alliance (“SECA”)

· Urban Libraries Council
Additional comments can be viewed using the FCC’s Electronic Comment Filing System.  To use this system, go online to the search screen, enter “13-184” in the “Proceeding Number” field, and push “Enter.”
E-Rate Updates and Reminders

E-Rate Modernization Comment Periods:

Reply comments on the Further Notice of Proposed Rulemaking (“FNPRM”), issued as a part of the first E-rate modernization Order (FCC 14-99), are due September 30th.  (See above and our newsletter of August 4, 2014.)
We expect that a 30-day comment period will be provided shortly for the draft Form 470, Form 471, and associated instructions as soon as OMB publishes them in the Federal Register.
FCC Appeal Decisions Watch:

The FCC issued a Public Notice (DA 14-1330) last week announcing a new procedure designed to streamline the release of routine decisions on requests for review (i.e., appeals), requests for waiver, and petitions for reconsideration pending before the Wireline Competition Bureau.  A number of these requests and petitions have historically been decided based on established precedents, and have been handled in either stand-alone orders or grouped orders involving the same underlying issues.

Henceforth, the Wireline Competition Bureau will announce decisions on these precedent-based requests via a periodic Public Notice listing both grants and denials.  The new process will involve both E-rate and other universal service program decisions.  Less routine requests, involving “a more complicated fact pattern,” will be handled in a more traditional and separate fashion.

E-rate decisions included in this first Public Notice included:

· Seventeen grants and two denials of requests for waivers of the Form 471 application deadline.

· Five grants and one denial of requests for review involving ministerial and/or clerical errors.

State School Connectivity Profiles:

Last week, the FCC posted, took down, then re-posted (with one state removed) a State School Connectivity Profiles report.  The report covers thirteen states, summarizing information on:

· E-rate commitments and BIP/BTOP infrastructure awards

· State and regional broadband connectivity

· State school and library connectivity

· Dedicated state educational technology and/or broadband funding

Schools and Libraries News Brief Dated September 19 – Discount Calculations
The S&L News Brief for September 19, 2014, discusses the calculation of discount rates for various types of applicants under the new E-rate modernization rules effective for FY 2015.

The biggest change is that discounts for a school district will no longer be based on a weighted average of the discounts of its individual schools, but will instead be based on the district’s total student eligibility percentage.  This means that a school district will have a “matrix” discount rate (i.e., 40%, 50%, 60%, etc.), and that this discount rate will apply to all its funding requests, even if services are used by only a subset of the schools.  The News Brief makes it clear that groups of schools, “not individually responsible for their finances and administration” (e.g., a group of centrally-managed charter schools) will be treated as a school district with a single matrix discount rate.  A centralized library system will also have a single matrix discount rate based on the school district in which its main branch is located.

Other discount rate calculation changes include:

1. A consortium discount rate will continue to be calculated as the average of its members’ discount rates.  The big change is that all FRNs within a single consortium application will use the same discount rate, regardless of which subgroup of members are covered by a specific FRN.  This may boost the effective discount of certain low-discount subgroups, and vice versa.  Depending upon the mix of FRNs and member discounts, it may make sense to file separate consortium applications for different groups of members.

2. The maximum discount rate for Category 2 services has been lowered from 90% to 85%.

3. The definition of “rural” and “urban” have been changed to track U.S. Census data.  There is not yet a simple way to determine rural/urban status from online databases, but a new search tool is reportedly being developed by USAC.  Early indications are that this change will move many applicants from rural to urban, reducing discount rates for those in the mid-level discount bands.

4. Because a school district now uses a single matrix discount rate, a special provision must be made for a district that has schools in both rural and urban areas.  The new rule is that the district’s rural/urban designation will depend upon the designation of the majority of the schools.  If there are an equal number of rural and urban schools, the district is considered urban.

5. Surveys can still be used to determine the eligibility of individual students, but the extrapolation of partial survey returns is no longer permitted.

6. Schools participating in the Community Eligibility Provision (“CEP”) are now permitted to calculate the number of eligible students using directly certified students and the USDA’s national multiplier (currently 1.6x).  The total number of eligible students thus calculated cannot exceed 100%.

One point not discussed in the News Brief is the calculation of the discount rate for a district that has both CEP and non-CEP schools.  In this case, the district needs to calculate the student enrollment and the number of eligible students in both types of schools, then combine those numbers to get a district count of total students and total eligible students.

Although the FCC may think it has simplified discount rate calculations, we expect significant confusion during the FY 2015 application cycle.  E-Rate Central strongly advises the following:

1. Read this S&L News Brief carefully.

2. Applicants should begin to calculate, or at least estimate, their discount rates for FY 2015 as soon as possible.  This is particularly important for school districts that now have to use matrix discount rates.  In the past, the difference of a percentage point of student eligibility at a school level might affect a district’s discount average by a percent or two.  Going forward, the same magnitude difference in student eligibility may affect the district’s rate by ten percent.  Any district with a student eligibility percentage currently close to a matrix breakpoint should take special care to maximize its overall NSLP percentage.

---------------------------------------------------------------------------------------------------------------Newsletter information and disclaimer: This newsletter may contain unofficial information on prospective E-rate developments and/or may reflect E-Rate Central’s own interpretations of E‑rate practices and regulations.  Such information is provided for planning and guidance purposes only.  It is not meant, in any way, to supplant official announcements and instructions provided by the SLD, FCC, or state education departments.
For further information on E-rate, follow us on Twitter, Facebook, and LinkedIn.   
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