ACA Provision 9002

Talking Points


FORM W-2 REPORTING OF THE COST OF EMPLOYER-SPONSORED GROUP HEALTH PLAN COVERAGE
I know this provision of the Patient Protection and Affordable Care Act is one of most interest to you, because most of you will be tracking this information in your HR and/or payroll systems from January 1 – just a couple of months away – through the end of the year, so you’ll be ready to report it on Forms W-2 for tax-year 2012. 

Of course, I’m talking about Form W-2 Reporting of the Cost of Employer-Sponsored Group Health Plan Coverage.

This came about because of Section 9002 of the Affordable Care Act, which created section 6051(a)(14) of the Internal Revenue Code. Section 6051 has been around for a long time, and it’s all about Form W-2. But section 6051(a)(14) is the new part. 
This new section has received a lot of attention and generated a lot of guidance, and that’s what I’m here to help you with today. So, we have quite a bit to discuss and I hope you find this presentation helpful and informative. 

Everything I’m going to talk about, from forms and instructions to publications and web pages, is available on the www.IRS.gov website. So don't worry about taking notes. Just jot down any questions you may have, and by the end of this presentation you'll know where to look for answers to your federal tax questions. 

I’ll start out with some general information about the provision before we get into the more technical aspects of the new reporting requirements.

Next, I’ll explain when the requirement becomes effective, or when employers must begin reporting the cost of employer-sponsored health plan coverage on employees’ Forms W-2.

After that, we will cover which employers are subject to the reporting requirements and then move on to the transition relief some employers will get from the reporting requirements. I’ll explain which employers qualify for the relief and whether or not the relief is permanent.

After that, we’ll tackle how the requirements will affect the preparation of Form W-2 and explain what types of employer-provided coverage will be included on the Form W-2.

Finally, I’ll explain how employers should compute the amounts to include on the Form W-2 and explain where more information is available.

So we have an ambitious agenda and I want to allow for some Q&A at the conclusion of this presentation.
HEALTH CARE COVERAGE ON FORM W-2
I think the best place to start is to remind everyone that this new requirement to report the cost of health plan coverage on the Form W-2 does not mean that the coverage is taxable. 

The cost of the employer’s excludable contribution to health coverage continues to be excludable from an employee's income, and it is not taxable.

So, then why does the ACA provision call for this reporting on the Form W-2?

The reporting is for informational purposes only and it will provide employees useful and comparable consumer information on the cost of their health care coverage.

All an employee needs to do is look at Box 12 of Form W-2 and look for code “DD.” That will be the total cost of their health care coverage during the year. And, of course, code “DD” has a short explanation on the back of two of the copies of Form W-2 that are given to the employee. 

That’s the basic “what.” Let’s move on to “when.” 

WHEN TO INCLUDE THE BENEFITS

Technically, employers can report the cost of health care coverage on the 2011 Forms W-2 they file with IRS in 2012, but it is not required. Notice 2010-69 made the reporting optional for 2011.

Reporting is required, however, for the calendar year 2012 Forms W-2 employers will give to their employees in 2013, unless the employers are eligible for transition relief.  I’ll cover transition relief in a few moments. But first let’s go over the “who”: which employers are subject to the reporting requirements?
EMPLOYERS SUBJECT TO REPORTING
In general, employers that provide "applicable employer-sponsored coverage" under a group health plan are subject to the reporting requirement. We will be discussing what these types of coverage are later in the webinar.

This requirement applies whether or not the employers are also subject to the COBRA continuation coverage requirements (or any similar requirement). 

So, this covers a lot of employers out there – for-profits and non-profits – including 
· churches and other religious organizations, 
· and federal, state and local government entities
(except with respect to plans maintained primarily for members of the military and their families). 

Not subject to the reporting requirement are:

· Federally recognized Indian tribal governments and, 
· Until further guidance is issued, tribally chartered corporations they wholly own.
TRANSITION RELIEF
Now the transition relief. There is lots of it and a lot of employers will qualify for relief from reporting for tax-year 2012 – the Forms W-2 you provide in 2013 – and maybe even after that.
But it is important to note that the transition relief is only temporary. It was provided by way of Notice 2011-28, which was recently clarified by Notice 2012-9, but the transition relief remains available. The Notices cover the transition relief and much more, but they are “Interim Guidance.” 

The good thing, though, is that any future guidance that expands the reporting requirements will apply only to calendar years that start at least six months after the guidance is issued.
TRANSITION RELIEF ELIGIBILITY
Keep in mind that if you qualify for transition relief, but still want to report the cost of employer-sponsored health coverage, you may. The transition relief applies to the following employers, plans, and situations.
· Employers filing fewer than 250 Forms W-2 for the previous calendar year. So employers who file fewer than 250 Forms W-2 for 2011 will not be required to report the health care coverage in the Forms W-2 they issue for 2012 in January 2013. 
· For purposes of this new reporting requirement, the number of Forms W-2 the employer files includes any forms it files itself and any filed on its behalf by an agent under § 3504.
· You don’t have to report it on Forms W-2 furnished to employees who terminate before the end of a calendar year and request, in writing, a Form W-2 before the end of that year.

· Certain types of coverage are not required to be reported, but you may include them if you want to:

· Coverage under a Multi-employer plan;

· Coverage under a Health Reimbursement Arrangement (HRA);

· Coverage under a dental or vision plan that is an excepted benefit for HIPAA purposes (generally this means that the plan either 

· is not integrated into another policy under which major medical or other health benefits are offered, or

· gives participants the choice of declining the dental or vision coverage or electing it and paying an additional premium);
· Coverage under self-insured plans of employers not subject to COBRA continuation coverage or similar requirements.
We’ve gotten a lot of questions about whether you need to report the cost of employee assistance programs (EAPs), wellness programs, and on-site medical clinics.  These benefits do not need to be reported if the employer does not charge a COBRA premium for the benefit when it is provided to a former employee or other qualified COBRA beneficiary. However, if an employer does charge a COBRA premium for these benefits, then they must be included in the aggregate reportable cost for active and former employees. 
That covers which employers will have to report the health care coverage on the Form W-2, and which employers and plans have transition relief. Now it’s time to talk about the reporting on the Form W-2. 
REPORTING ON FORM W-2
As I mentioned, the amount of coverage will be reported in box 12, using code “DD.” 
However, you don’t have to report the total of those amounts on Form W-3.  

Also, if there is someone to whom you would not otherwise be issuing a Form W-2 – say for example an employee who separated from employment in the prior year and doesn’t receive any compensation during the year; but is still covered under your health plan – you do not have to issue that person a Form W-2, even though they’re getting health care coverage through you. 

Here are some other interesting situations.
Common paymaster: Let’s say an individual is concurrently employed by multiple related employers, with one employer serving as the common paymaster for all of them within the meaning of Section 3121(s). That employer, the common paymaster, must report, on the individual’s Form W-2 that it issues on behalf of those employers, the aggregate reportable cost of the coverage provided by all of those employers.
However, if the individual is concurrently employed by related employers within the meaning of §3121(s), but the employers don’t use a common paymaster to compensate the employee, then the various employers have to each issue a Form W-2 to the individual. However, since the employers are related, then there is a choice as to how to report these amounts. The aggregate reportable cost may be reported on the Form W-2 issued by any one of the employers, or the cost may be allocated among those employers using any reasonable method. 

Predecessor-Successor situations: Let’s say that due to a corporate acquisition an individual transfers from one employer to a new employer that qualifies as a successor to the first employer under Section 3121(a)(1). There are two ways this could be handled:

1. Each employer reports the reportable cost of the coverage it provided to that employee on the Form W-2 it issues to report the wages it paid that employee, or

2. The successor employer issues one Form W-2 on behalf of both employers, under Rev. Proc. 2004-53. In that case the successor employer will report the cost of coverage provided by both employers.

Let’s dive deeper into exactly what goes on the Form W-2 to satisfy the employer-sponsored health plan coverage reporting requirement.  
WHAT TO REPORT ON FORM W-2
You’ll report the aggregate reportable cost of the employee’s health care coverage on the Form W-2. That means not only the amount the employer paid for the coverage, but the total cost, which includes the employer and employee portions of the cost.

And you’ll report any applicable employer-sponsored coverage, with the exception of the following
(Remember: the list I gave you before was transition relief from IRS. The following items are explicitly carved out from the reporting requirement by section 6051(a)(14). So, they’re permanently excluded, and should NOT be reported.)
· Archer Medical Savings Accounts (Archer MSAs), 

· Health Savings Accounts (HSAs), and 

· Salary reductions for flexible spending arrangements (FSAs).  For this purpose, amounts an employee elects to contribute under a cafeteria plan through salary reduction are treated as the first source of funds for the FSA.  Therefore, amounts elected to be contributed to the FSA are not required to be reported as long as one of the following conditions are met:

· Contributions to the FSA are made only by employee salary reduction elections through a cafeteria plan. That is, there are no employer flex credits.  So, the FSA doesn’t have to be reported.  OR

· Contributions to the FSA are made by employee salary reductions and through employer flex credits, but the employee’s salary reduction election (for all qualified benefits) equals or is greater than the amount of his or her FSA for the plan year. 
For example, the employee has a salary reduction election of $2,000, and the employer offers a flex credit of $1,000. Of that total $3,000, the employee elects to put $1,500 into an FSA, and the rest goes toward other benefits. The $1,500 that the employee elected to contribute to the FSA is less than the $2,000 that the employee elected to contribute for all qualified benefits, so nothing has to be reported. 

So, perhaps those situations cover you, and you won’t have to report any FSA amounts. But here’s a situation in which you would have to report. Say the employer offers a flex credit of $1,000, and the employee’s salary reduction election is $500. Of that total $1,500, the employee elects to put $750 into an FSA, and the rest goes toward other benefits. The $750 that the employee elected to contribute to the FSA is more than the $500 that the employee elected to contribute for all qualified benefits. So, for the FSA, you’d have to report $250 ($750 minus $500). 

EXCLUSIONS
And here are some more exclusions:
· Coverage for long-term care;

· Coverage for the following "excepted benefits" under the Health Insurance Portability and Accountability Act of 1996, or the HIPAA acronym you see on the screen. These are listed in Notice 2012-9. Most of you wouldn’t have expected to report these anyway, because the health benefits they provide are only a minor part of the whatever bigger insurance or benefit they offer, but let me just quickly list them.

· coverage only for accident, or disability income insurance, or any combination of these coverages; 

· supplemental liability insurance; 

· liability insurance (including general liability insurance and automobile liability insurance); 

· workers’ compensation or similar insurance; 

· automobile medical payment insurance; 

· credit-only insurance; and 

· other similar insurance coverage specified in regulations, if the benefits for medical care are secondary or incidental to other insurance benefits. 

And here is another exclusion:

Coverage only for a specified disease or illness and hospital indemnity or other fixed indemnity insurance, but only if the employee pays the premiums for the coverage on an after-tax basis.  If the employer pays for the coverage, or the employee pays for the coverage pre-tax through a cafeteria plan arrangement, the amounts need to be reported.
While all the preceding exclusions are things you just won’t add to the reported cost of coverage, the following are items that you’ll actually subtract:

1. A reimbursement under a self-insured plan to a highly compensated individual that is includable in gross income under § 105(h). 

2. A payment or reimbursement of health insurance premiums for a 2% shareholder-employee of an S-corporation who is required to include the premium payments in gross income.
For example, let’s say an employer provides self-insured health coverage with a cost of $12,000 to a highly compensated individual, and it is determined that $4,000 of it is an excess reimbursement, includable in income. The cost of coverage is $12,000, but you’ll subtract the $4,000 that has to be included in income, and the box 12 reporting will be only $8,000.

Of course, you might have a program that provides reportable and nonreportable coverages, such as a long-term disability program (not reportable) that also provides some health care benefits (which are reportable). In such a case, you may use any reasonable method of allocation to determine the cost of the portion of the program that provides reportable coverage.
And if the portion of the program providing a reportable coverage is only incidental in comparison to the portion of the program providing nonreportable coverages, the employer is not required to report either portion. 
Conversely, if it’s the nonreportable coverage that makes up the merely incidental portion of the total program, the employer may report the entire cost of the benefit and not worry about subtracting out the cost of the incidental benefit.
AMOUNT TO REPORT ON FORM W-2

OK, now let’s get into the amount to report. 
Let me start by repeating that the amount reported on the Form W-2 should include both the portion paid by the employer and the portion paid by the employee, whether or not the employee paid the premium on a pre-tax basis or whether or not the coverage is excluded from taxation.  

But I can’t stress enough that the reporting of the coverage has no impact on the taxability of the coverage. In other words, if your coverage was not taxable before Section 6051(a)(14), it is not taxable as a result of Section 6051(a)(14). If it was taxable before Section 6051(a)(14), it remains so after the provision. I know you all knew that, but I hope you’ll help us spread the word among your employees!
And the amount of the coverage reported on the Form W-2 should reflect the cost of coverage for the employee and anyone covered through the employee, such as spouses and dependents.
VALUATION METHODS
Notice 2012-9 explains a few different methods for calculating the cost, which I’ll review in a second. If you have more than one health plan, you do not have to use the same method for all plans, but, for any single plan, you must choose one method and use it for all employees under that plan.

The first method is the Premium Charged Method. This may be used only for employees covered by an insured group health plan (that is, not a self-insured plan). If you use this method, you must use the premium charged by the insurer for a particular employee’s coverage as the reportable cost for that employee. 

The second method is the COBRA Applicable Premium Method. In this method, the reportable cost for a period equals the COBRA Applicable Premium for that coverage during the period. If you use this method, you must calculate the COBRA Applicable Premium in good faith compliance with a reasonable interpretation of IRC Section 4980B.  Just to clarify, the COBRA Applicable Premium is not necessarily the amount actually charged as a COBRA premium, but rather the maximum permissible amount that may be charged as a COBRA premium as calculated in accordance with the COBRA rules. 
And there is also a Modified COBRA Applicable Premium Method. As its name implies, this is a modification of the COBRA Applicable Premium Method I just mentioned. It is used in the following situations where you may not have fully calculated the COBRA Applicable Premium, but instead are using an estimate: 

· The first situation is one in which the employer is explicitly discounting or subsidizing the cost of COBRA coverage. The reportable cost is the premium amount without the discount or subsidy.

· The second situation is when the actual premium charged by the employer to COBRA qualified beneficiaries is equal to the COBRA Applicable Premium from a prior year. 

· For example, an employer made a determination of the COBRA premium for single-only coverage in 2011 at $350 per month and charged $357 per month ($350 + 2% administrative fee). 

· The employer knows that the cost in 2012 isn’t any less than the 2011 premium and decides not to make a new premium determination.

· In 2012, the employer charges $357 for single-only coverage. The reportable cost for single-only coverage is $350 (the fee is not reported). 

Now I’m going to discuss Composite Rates. This is not a separate method, but a Composite Rate is sometimes used under one of the three methods. It’s easier to explain if I just give you examples:

One situation is when there is a single coverage class under the plan. That is, if an employee elects coverage, all individuals eligible for coverage because of a relationship to the employee are covered and there’s no change to the premium based on the number of covered individuals. So, whether it’s just the employee or the employee plus five kids, … it’s all the same rate. 
The employer will calculate one reportable cost and use it for all employees. And it can use any of the three methods we have already discussed (Premium Charge Method, COBRA Applicable Premium Method, or the Modified COBRA Applicable Premium method). 

So, you can see that the concept of the composite rate is that, while you and I might think that coverage for six people is worth more than coverage for one person, a single, composite rate is applied for reporting both of those coverages because the same premium is charged in either case. 

Another situation in which a composite rate is used is when there are different classes of coverage but the same premium is charged for at least two classes. For example, under a particular health plan, an employer offers self and self-plus-one coverage at one rate, and family coverage at another rate.

In this situation, the employer may calculate, using any of the three methods discussed earlier, one reportable cost and use it for all employees to whom it charges the same premium. Therefore, if the self and self-plus-one classes are charged the same premium, then they will have the same reportable cost. If the family coverage class is charged a different premium, then, while the employer has to use the same calculation method as it used for the self and self-plus-one classes, it would determine a different reportable cost for the family coverage class. 

Then there are lots of challenges based on coverages not lining up perfectly with the calendar year or periods within the year. 

For example, here’s a challenge I bet many of you face. What if the cost of coverage changes during the year? How many of your companies have mid-year changes in the insurance premiums? And doesn’t the premium change if an employee changes coverage, such as due to a marriage or birth of a child? And of course it changes if the employee terminates coverage. 
If the cost of coverage changes during the year, the total reportable cost for an employee for that year must reflect the increase or decrease for the periods to which the change applied. For example, if an employee has single-only coverage for the first six months of the year, then marries and had single-plus-one coverage for the next six months, the aggregate reportable cost must reflect the cost of the six months of each type of coverage.  So, you’ll need to make sure you have tracked this information and will have it available at the end of the year.
What if the change occurs in the middle of a period? For example, your employer determines costs on a monthly basis, and an employee changes coverage mid-month. You may use any reasonable basis to determine the reportable cost for that month. You could use the monthly cost before the change, the monthly cost after the change, or a prorated amount.
What if the period by which you track coverage is the payroll period, and the period doesn’t end perfectly on December 31? You can treat that coverage as all being provided in the year that includes December 31, or you can treat it as all provided in the subsequent year, or you can allocate the cost of coverage between the two years, using any reasonable method. Whichever way you do it, just be consistent across your employee base.

And what if, after December 31, you get a notification of an event that took place in the prior calendar year and that affects that prior year’s coverage, such as a divorce or the birth of a child? You do not have to change your reporting. You can report based on the information available to you as of December 31. 
And here is a great development for third-party sick-pay providers that provide the Forms W-2 to the employees of the employers with which they have contracted: they do not have to report the cost of coverage. However, a Form W-2 provided by the employer to the employee must report the cost of coverage regardless of whether that Form W-2 includes sick pay or whether a third-party sick pay provider is furnishing a separate Form W-2 reporting the sick pay.
We covered quite a bit ground and I hope you now have a better understanding of the ACA Provision Form W-2 Healthcare reporting requirements. 
RECAP

Here’s a quick recap of what we covered today.
We started with the important explanation that reporting the employer-provided health care coverage on the Form W-2 does not make the coverage taxable. In fact, it has no bearing on taxability and is for information purposes only.

Next, we explained that the reporting is optional for 2011 and becomes mandatory for employers in 2012. We also explained which employers are subject to the reporting requirements, and which employers qualify for transition relief.

Then we moved on to explain how the coverage affects the Form W-2, what coverage needs to be included in the Form W-2, and how an employer should value that coverage. 
MORE INFORMATION
And remember that we have a lot of information about the Form W-2 provision, and many other tax provisions of the Affordable Care Act, on IRS.gov. There is a link to the ACA pages directly on the IRS.gov home page, so finding it is easy.

The information specific to the Form W-2 provision includes an overview of the provision, frequently asked questions about the provision, and links to applicable notices like 2012-9.

As I mentioned, Notice 2012-9, on which most of my presentation is based, is interim guidance, not permanent guidance. We asked for comments from the public, and we received lots of input. The IRS will be taking these comments into consideration to make final guidance as clear as possible and to craft such guidance in a way that is the least burdensome on employers.
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