Responses to Questions from Attendees of Part 2 “I Love Fringe Benefits”

[bookmark: _GoBack]Thanks to everyone for participating in our Forum on February 26th.  The following pages provide responses to the questions posed, generally.  In some cases the same or similar question was asked and we combined our response to address the subject matter and answer several questions so you may not see “your” question.  
Also, these are responses to questions we were not able to get to during the presentation.  

Please join us again next time.  

Sincerely,
Lori Stieber, Wally Reimold, Paula Graham
 What qualifies as an "accountable plan"?
A plan under which an employee is reimbursed for expenses or receives an allowance to cover expenses is an accountable plan only if the following conditions are satisfied:
· there must be a business condition for the expenses; 
· the expense must be in connection with performance of services as an employee
· the reimbursement must be for an expense the employee could deduct on his/her tax return
· the employee must either substantiate or be deemed to have substantiated the expenses; 
· Generally substantiation consists of receipts and/or cancelled checks and invoices that show the nature and amount of the expenditure
· Expenses deemed to have been substantiated are such things as using the mileage allowance rate (56 cents per mile) rather than actual expenses for operating a vehicle or use of a per diem rate for overnight travel rather than requiring receipts for meals  
· the employee must return to the employer amounts in excess of the substantiated (or deemed substantiated) expenses within a reasonable time
· there are 2 methods of determining a reasonable time
· Periodic Statement
· a statement from the employer is giver to the employee at least quarterly setting forth the amounts paid under the plan in of the substantiated amount and requesting the employee either substantiate or return excess amounts within 120 days of the statement date
· Fixed Date
· Advance Payments – 30 days before the reasonably anticipated expenses are paid or incurred
· Substantiation – 60 days after expenses are paid or incurred
· Return of excess amounts – 120 days after expenses are paid or incurred

Amounts paid under accountable plans are not income to the employee and are not shown on Form W-2.
 
We have officials that claim de minimis for meals paid for enroute to a one-day meeting. I told them it was still taxable is this correct? 
 
It is correct. Regularly-provided meal money does not qualify for the exclusion for de minimis fringe benefits provided by an employer. Occasional meal money can meet an exception and be excludable, if the following three conditions are met:
· Occasional Basis - Meal is reasonable in value, and is not provided regularly or frequently
· Provided for Overtime Work - Overtime work necessitates an extension of the employee's normal work schedule
· Enables Overtime Work - Provided to enable the employee to work overtime.
Meals provided on the employer’s premises that are consumed during the overtime period, or meal money expended for meals consumed during that
period, satisfy this condition. Reg. §1.132-6(d)(2)

If meal reimbursements are provided as part of a company policy or union contract, they are not excludable as de minimis benefits, because the benefit is required and is not occasional. The employer would normally have the opportunity to set up the administrative procedures for reporting the benefit, so accounting for it does not meet the “administratively impracticable” standard for de minimis benefits.

Meal money calculated on the basis of number of hours worked (for example, $5.00 per hour for each hour worked over 8 hours) is never excludable as a de minimis fringe benefit. Reg. §1.132-6(d)(2)
benefit. Reg. §1.132-6(d)(2)
I also have officials that claim since their policy is to reimburse, it cause it to be non-taxable. I told them it was still taxable - is this correct? 
 Yes, the contents of your policy would not determine if it were taxable or non-taxable.

For meal allowances and reimbursements, if at a meeting lunch is provided at a cost at the location, but participants have a choice to purchase it or go out, what is taxable/non-taxable? 
 If a meal is provided as part of the cost of a seminar or conference, it would not be taxable.  If the attendee has a choice of going off site or purchasing the lunch for an additional amount then it would be taxable unless the attendee was away from home and staying overnight.
 
Question re: Overtime Work meal reimbursement must be consumed during the overtime period. If an employee works straight through after work during dinner hours without being able to take a break for a meal, but goes out after the job is complete to eat, would that meal be taxable? They are not being paid overtime, but the meal is being reimbursed. 
The fair market value of meals or lodging furnished by an employer may be nontaxable
to the employee. IRC §119 provides an exclusion for the value of meals and lodging provided or reimbursed by the employer under certain circumstances. Cash provided for meals is not excludable under this Code section. However, under certain circumstances cash for meals can be excluded as a de minimis fringe benefit; see  section 4. IRC §119

Meals are provided for the convenience of the employer if they are provided for a substantial “noncompensatory” reason; that is, the intention is not to provide additional pay for the employee. This determination depends on the facts and circumstances of the case.

Meals provided in the following situations are furnished for substantial noncompensatory reasons:
· Workers need to be on call for emergencies during the lunch period
· The nature of the business (not merely a preference) requires short lunch periods
· Eating facilities are not available in the area of work
· Meals are furnished to restaurant employees, before, during or after work hours
· Meals are furnished to all employees, if meals are furnished to substantially all the employees for substantial noncompensatory reasons
· Meals are furnished immediately after working hours because the employee’s duties prevented him or her from obtaining a meal during
               working hours

 Meals provided before or after working hours are not for the convenience of employer,
unless:
· they are provided for a restaurant or cafeteria employee; or
· duties prevent the employee from taking a meal until immediately after working
              hours. Reg. §1.119-1(a)(2)

If a deputy sheriff drives a prisoner to a prison 4 hours away is a meal de minimus?
If it happened once or twice  year it could conceivably be considered deminimis. If this is a regular part of the deputies duties, and I suspect it probably is, it would not be deminimis.  

Since it is probably not deminimis, let’s review some of the requirements for meals. Employers often reimburse employees for meals while traveling away from home. These meals generally fall under the rules for travel expenses. The taxability of these reimbursements or allowances depends on whether the meals are connected to the business travel and whether the expenses are substantiated.

Reimbursements or allowances must meet the accountable plan rules in order to be excludable. In order for travel meal reimbursements to be excludable from wages, employees must be traveling away from their tax home on their employer’s business. As with other travel-related expenses, the general area of work, not the employees’ residence, determines the tax home.

Traveling “away from home” means:
· The employee must be traveling away from the general area of the tax home substantially longer than an ordinary day’s work, and
· The employee needs to obtain substantial sleep or rest to meet the demands of the work while away from home. IRC §162(a)(2); RR 75-170; RR 75-432

Generally, meals away from home, but not overnight, are taxable as wages to the employee because travel must be away from home overnight to be excludable.

Example: An employee is required to travel out of town to work for the day. The employer agrees to pay for the employee’s meals while away. The employee leaves home at 7:00 a.m. and returns home at 9:00 p.m. Before the employee returns in the evening, the employee takes a nap in his car for an hour.

	Although the employee is away from his tax home for substantially longer than a normal work day and even stops for rest, the rest is not considered to be substantial. The employee is not considered to be away from home overnight. Any meal money that the employee receives is taxable as wages. 

	
	

	What would push a vehicle driven by Public Safety employees to a "Taxable event" 
Several people asked about employees they termed as “emergency workers.”  These workers may be “Public Safety Officers.”   However, many times, all of the requirements are not met, and so the benefit from the use of commuting in a vehicle is taxable and must go on the Form W-2 of the employee.
Please see the explanation below as to what is a Qualified non-personal use vehicle and who is a Public Safety Officer.  All requirements for both the vehicle and the officer must be met in order for the commuting use of the vehicle to be non-taxable to the employee.  Below are also good examples from the regulations.





Qualified non-personal use vehicles: 

Treasury Regulation Section 1.274-5(k)(3). Qualified non-personal use vehicles are excepted from the substantiation requirements of section 274(d)(4) that apply to listed property as defined in section 280F(d)(4). These final regulations add clearly marked public safety officer vehicles as a new type of qualified non-personal use vehicle. These final regulations affect employers that provide their employees with qualified non-personal use vehicles and the employees who use such vehicles.
Clearly Marked Police, Fire, or Public Safety Officer Vehicles A clearly marked police, fire, or public safety officer vehicle is a qualified non-personal use vehicle only if all the following apply: 
The employee must always be on call. 
The employee must be required by the employer to use the vehicle for commuting. 
The employer must prohibit personal use (other than commuting) for travel outside of the officer or firefighter's jurisdiction. The employee must be required by the employer to use the vehicle for commuting. 
It is readily apparent, by words or painted insignia, that the vehicle is a public safety vehicle. A marking on a license plate is not a clear marking for this purpose.  (Examples in this regulation also indicate that merely marking the vehicle with paint or words identifying it as a vehicle of the government entity do not qualify the vehicle as “clearly marked.”)
Treasury Regulation Section 1.274-5(k)(2)(ii)(R) & 1.274-5(k)(6)--Unmarked vehicles must be used by law enforcement officers. A law enforcement officer is one who is authorized to carry a firearm, execute search warrants, and make arrests.

IRC Section 402(l)(4)(C)Public safety officer.--The term “public safety officer” shall have the same meaning given such term by section 1204(9)(A) of the Omnibus Crime Control and Safe Streets Act of 1968 ( (42 U.S.C. 3796b(9)(A), an individual serving a public agency in an official capacity, with or without compensation, as a law enforcement officer, as a firefighter, as a chaplain, or as a member of a rescue squad or ambulance crew.

Treasury Regulation Sec. 1.274-5(k)(2)(i) provides that a Qualified non-personal use vehicle means any vehicle which, by reason of its nature (that is, design), is not likely to be used more than a de minimis amount for personal purposes. 
Examples. 
Example 1. Detective C, who is a ``law enforcement officer'' employed by a state police department, headquartered in City M, is provided with an unmarked vehicle (equipped with radio communication) for use during off-duty hours because C must be able to communicate with headquarters and be available for duty at any time (for example, to report to a surveillance or crime site). The police department generally has officially authorized personal use of the vehicle by C but has prohibited use of the vehicle for recreational purposes or for personal purposes outside the state.
Thus, C's use of the vehicle for commuting between headquarters or a surveillance site and home and for personal errands is authorized personal use as described in paragraph (k)(6)(i) of this section.
With respect to these authorized uses the vehicle is not subject to the substantiation requirements of section 274(d) and the value of these uses is not included in C's gross income.

Example 2. Detective T is a ``law enforcement officer'' employed by City M. T is authorized to make arrests only within M's city limits. T, along with all other officers of the force, is ordinarily on duty for eight hours each work day and on call during the other sixteen hours. T is provided with the use of a clearly marked police vehicle in which T is required to commute to his home in City M. The police department's official policy regarding marked police vehicles prohibits its personal use (other than commuting) of the vehicles outside the city limits. When not using the vehicle on the job, T uses the vehicle only for commuting, personal errands on the way between work and home, and personal errands within City M.
All use of the vehicle by T conforms to the requirements of paragraph (k)(3) of this section. Therefore, the value of that use is excluded from T's gross income as a working condition fringe and the vehicle is not subject to the substantiation requirements of section 274(d).
Example 3. Director C is employed by City M as the director of the City's rescue squad and is provided with a vehicle for use in responding to emergencies. Director C is trained in rescue activity and has the legal authority and legal responsibility to engage in rescue activity. The city's rescue squad is not a part of City M's police or fire departments. The director's vehicle is a sedan which is painted with insignia and words identifying the vehicle as being owned by the City's rescue squad. C, when not on a regular shift, is on call at all times. The City's official policy regarding clearly marked public safety officer vehicles prohibits personal use (other than for commuting) of the vehicle outside of the limits of the public safety officer's obligation to respond to an emergency. When not using the vehicle to respond to emergencies, City M authorizes C to use the vehicle only for commuting, personal errands on the way between work and home, and personal errands within the limits of C's obligation to respond to emergencies. With respect to these authorized uses, the vehicle is not subject to the substantiation requirements of section 274(d) and the value of these uses is not includable in C's gross income.
Example 4. Coroner D is employed by County N to investigate and determine the cause, time, and manner of certain deaths occurring in the County. Coroner D also safeguards the property of the deceased, notifies the next of kin, conducts inquests, and arranges for the burial of indigent persons. D is provided with a vehicle for use by County N. The vehicle is to be used in County N business and for commuting. Personal use other than for commuting purposes is forbidden. D is trained in rescue activity but has no legal authority or legal responsibility to engage in rescue activity. D's vehicle is a sedan which is painted with insignia and words identifying it as a County N vehicle. D, when not on a regular shift, is on call at all times. D does not satisfy the criteria of a public safety officer under 28 CFR 32.3 (2008). Thus, D's vehicle cannot qualify as a clearly marked public safety officer vehicle.
Accordingly, business use of the vehicle is subject to the substantiation requirements of section 274(d), and the value of any personal use of the vehicle, such as commuting, is includable in D's gross income.

	
	

	If an EE for the dog warden is required to take an unmarked truck home when on 24hr call, is this taxable? 

Yes, because it is unmarked & unmodified the vehicle does not qualify as a non-personal use vehicle.  Also the warden does not qualify as a public safety officer, because he does not meet the requirements.  See the answer above.


	
	

	Is there a cap on the amount an employer can reimburse an employee for medical expenses? 

No, but it would be taxable and reportable on the Form W-2 of the employee,  if the employee did not provide substantiation to the employer that proved that the medical expenses would be those that would be deductible if that employee put them on their personal return.




	
	

	Is there a difference between the taxable mileage for employee moving vs business travel? 

I believe you mean the standard mileage rate for which an employee can be reimbursed.  For Moving the rate is 23.5 cents and for business travel it is 56 cents in 2014.  If the employee is reimbursed more than that by the employer, the excess amount must go on the Form W-2 of the employee.   If the employee is reimbursed without providing logs or other substantiation proving their business mileage, then the entire amount must go on the Form W-2.





	
	

	Did I understand correctly that if the employer reimburses a meal expense for a one day training, with no sleep over period, this reimbursement would be taxable and should be recorded on the W-2? 

Yes, please see detailed answers above.  (Those are answers to questions during our 10 a.m. session.)
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